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v,

GERALD TH. KABABE,
Respondent- Defendant.

(Civil Appeal No. 4895).

Contract—Fstate ageni—Contract beiween estate agent and client

giving sole authority to agent io sell land on payment of agreed
commission—Sale effected not as a result of the agency but
directly by principal (client) during the validity of the said
sole authority and principal acting in breach of the contract—
Whether, on the true construction of the relevant clause 7 of
the contract, commission or damages payable—Matier turning
on the true construction and true meaning and effect of said
clause T—Damages under section 74 of the Contract Law,
Cap. 149, rightly held 1o be the sole remedy—The case of Ka-
lisperas v. Papadopoulos (infra) followed ; the case of Kok-
kinomilos v, Kalisperas (infra) distinguished.

Damages—Agreed damages—Section 74 of the Contract Law,

Cap. 149—Court entitled to award a reasonable amount as
compensation, but not exceeding the amount stipulated in the
contract.

In this case the Supreme Court, following its decision in
Kalisperasv. Papadopoulos (1969) 1 C.L.R. 480, and affirming the
judgment of the trial Court, held that the plaintiff-appellant estate
agent, in the events of the case and on the true construction
of clause 7 of the contract sued on, did not earn his agreed
commission but that he was only entitled to damages for
breach of contract on the part of the defendant-respondent
principal ; and as the measure of damages was agreed in the
contract to be 5% on the actual sale price, section 74 of the
Contract Law, Cap. 149 (infra) comes into play which means
that the Court may award such compensation as it may think
reasonable in the circumstances but in no case exceeding
the amount stipulated in the contract (such amount coming
in this case to £1.050, infra). Actually the trial Court assessed
such compensation to £6350, the Supreme Court on this appeal
leaving that award undisturbed.
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Section 74(1} of the Contract Law, Cap. 149 reads as
follows :

“74. (1) When a contract has been broken, if a sum is
named in the contract as the amount to be paid in case of such
breach, or if the contract contains any other stipulation
by way of penalty, the party complaining of the breach
is entitled, whether or not actval damage or loss is proved
to have been caused thereby, to receive from the party
who has broken the contract reasonable compensation
not exceeding the amount so named or, as the case may
be, the penalty stipulated for. '

A stipulation .for increased interest from the date of
default may be a stipulation by way of penalty.”

The salient facts of the case are briefly as lollows :

The plaintiff-appellant is an estate agent and the defendant-
respondent at the material time was the owner of a ground
floor house and field, situate at Karavas, in the Kyrenia District.
By an agreement in writing the respondent-owner gave to
the appellant-agent exclusive authority for the duration of
one year as from October 6, 1967, to find for him a purchaser
for the said property at the sum of £30,000. By clause 5
of the contract it was agreed that in the event of such sale
the agent (appeliant) would be eatitled to a commission at
the rate of 5% on the sale price.

During the currency of the aforesaid sole authority, nam:ly
on_July 13, 1968, the respondent-owner, acting in breach
of clause.7 of the contract (infra), sold the property himself
directly to Pharos Agencies Ltd. for £20,500. On being
informed by the respondent about the said sale, the appellant
demanded payment of £1,025 being agreed commission at
the rate of 5%, on the said amount of £20,500 ; that claim
on the part of the appellant was based on clause 7 of the
contract, the full text of which clause reads as follows :

* 7. The owner-principal on the other hand undertakes
that during the aforesaid mandate he will not come into
contract with prospective purchasers of the said property,
considering that it is an exclusive mandate to the ‘ agent’,
In case, however, the property, in breach of this clause,
is sold either directly by the ‘ owner-principal > or throush
a third person, the whole of the commission on the pur-
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chase price as hereinabove fixed (viz. at the rate of 5%
on the actual price) becomes payable by the owner-principal
as in paragraph 5 hereof.”

On September 19, 1968, the respondent paid to the appel-
lant £600 claiming that this was sufficient amount to com-
pensate him for the breach of the contract on his (respon-
dent’s) part, whereas the appellant accepted this sum on
account of his claim for £1,025 being agreed commission at
the rate of 59 as aforesaid alleged to be due to him under
clause 7-of the contract (supra) ; and the appellant claimed
the balance £425.

Eventually the appellant instituted his action claiming
the sum of £400 being the balance of agreed commission
etc., or, in the alternative, the said sum as agreed or reason-
able compensation for the breach of the contract entered
into on October 6, 1967, between the parties. The District
Court held that the appellant-plaintiff on the true construction
of clause 7 of the contract (supra) is not entitled to a commis-
sion but only to just compensation in accordance with the
rule in section 74 of the Contract Law, Cap. 149 (supra) ;
and applying that section, the trial Court assessed the just
compensation to £650 and, as the respondent-defendant had
already paid £600 before the institution of the action, it gave
judgment for the plaintiff (appellant) for the balance i.e. £50.

It is against this judgment that the plaintiff took this appeal.
The Supreme Court, dismissing the appeal :—

Held, (1). The whole case turns on the construction of
clause 7 of the contract sued on (supra). The question that
arises for consideration is (@) whether a direct sale of the
property by the owner during the currency of the exclusive
authority to sell given to the agent (appeilant) is an event
provided for in the contract, the happening of which entitled
the agent to his commission, or, (6} a breach of contract
which only entitles the agent to such reasonable compensation,
not exceeding the amount specified in the said clause, the
exact amount being calculated on the basis that the commis-
sion would have been calculated under clause 5 of the contract,
ie. 5% on the actual sale price.

(2) (@) We have come to the conclusion that the present
case 1s one of breach of the contract, entered into between
the parties on October 6, 1967, committed by the respondent
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during the validity of the exclusive authority given to the
appellant. This brings this case within the ambit of clause 7
of the contract (supra) (Kokkinomilos v. Kalisperas (1967) 1
C.L.R. 276, distinguished).

(b) As we have stated above, the present case turns on the
true construction and true meaning and effect of clause 7
(supra). This brings the case within the four corners of the
case Kalisperas v. Papadopoulos supra with the reasoning of
which we are in full agreement. Very rightly, therefore, the
trial Court proceeded to assess the damages under section 74
of the Contract Law, Cap. 149 (supra), as interpreted in the
case of Christodoulos Tseriotis v. Chryssi Christodoulou and
Another, 19 C.L.R. 216.

(3) (a) Before concluding we would like to refer to one
more point. In Bowstead on Agency, at p. 198 it is stated :

“ Some agency contracts may, however, expressly prohibit
the principal from selling other than through the agent
during the period of the sole agency or, provision may be
made that commission must, nevertheless, be paid to the
agent if the principal sells the property himself.”

With regard to the last part of this passage, reference is made
to the case of Tredinnick v. Browne [1921] cited in Bentall,
Horsley and Baldry v. Vicary [1931] 1 K.B. 253, at p. 260,
per McCardie J. (see this passage post in the judgment of the
Court).

(b) We are of the view that the facts of the present case
should be distinguished from the facts of the Tredinnick case
(supra), as the wording of clause 7 (supra) is clear-and un-
ambiguous in the sense of prohibiting the seller from coming
into contact with any prospective purchasers during the
duration of the sole agency and refers also to the case when
in breach of the said term the property would be sold directly
to a third person by the owner. Clause 7 (see supra)} is so
phrased that it leaves no room for such interpretation as to
render the principle in the Tredinnick’s case (supra)applicable,

{(4) Therefore, on the true constructton of the meaning and
effect of clause 7 and in the light of the interpretation given
to it by this Court in the Kalisperas v. Papadopoulos case
{supra) and fully adopted by us, the appeal is dismissed with
costs.

Appeal dismissed with costs,
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Cases referred to :
Kokkinomilos v. Kalisperas (1967) | C.L.R. 276 ;
Kalisperas v. Papadopoulfos (1969) 1 C.L.R. 480 ;
Midgley Estates Ltd, v. Hand [1952] 1 All E.R, 1394 ;
Luxor (Eastbourne), Ltd. v. Coaper [1941] A.C. 108 ;
E. P. Nelson and Co. v. Rolfe [1950] 1 K.B. 139 ;
Tredinnick v. Browne [1921} unreported, cited in Bentall ;
Bentall, Horsley and Baldry v. Vicary 119311 1 K.B. 253, at 260 ;
Christodoulos Tseriotis v, Chrvssi Christodoulfou, 19 C.L.R. 216.

Appeal.

Appeal by plaintiff against the judgment of the District
Court of Nicosia (Stylianides, D.].) dated the 21st March,
1970, (Action No. 4645/68) by virtue of which the defendant

" was adjudged to pay to the plaintiff the sum of £50 as

damages for breach of contract.
G. Ladas, for the appellant.

D. Papachrysostomou, for the respondent.

Cur. adv. vultf.

STAVRINIDES, J. : The judgment of the Court will
be delivered by Mr. Justice A. Loizou.

A. Lotzou, J. : In this case the plaintff claimed the
payment of £400 being the balance of agreed commission
for the sale of immovable property or, in the alternative,
the said sum as agreed andfor rcasonable compensation
for the breach of the contract entered into between the
parties on the 6th October, 1967. The District Court
of Nicosia assessed the compensation to which the plaintiff
was entitled at [650, but as the defendant had paid before
the institution of the action the sum of £600, it gave judgment
for the plaintiff for £50 with no order as to costs.

The plaintiff appeals from the said judgment on the
following grounds :

“(1) The learned trial Judge erroneously decided
that the Kokkinomilos v. Kalisperas case (1967)
1 C.L.R. 276 does not apply in this case ;

(2) the learned trial Judge erroneously found as
fact that the person who ecventually bought the said
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property was not brought into contact with the pro-
perty and therefore with the respondent ; and

(3) the learned trial Judge erroneously decided
that appeliant was entitled to damages only and not
to earn his commission as agreed by the contract of
agency, Exhibit 1.

The facts of the present case as appearing from the judg-
ment of the trial Court are as follows : The plaintift
is an estate agent in Nicosia and the defendant at the ma-
terial time was the owner of immovable property, to wit
a ground floor house and field, situate at Karavas, in the
Kyrenia District. By a written agreement, Exhibit 1,
the defendant gave to the plaintiff exclusive authority to
find for him a purchaser for the said property at the sum
of £30,000. We shall be referring, in due course, to the
terms of the said contract and particularly clause 7, regar-
ding its true meaning and effect.

The duration of this exclusive authority was one year,
t.e. from the 6th October, 1967, to the 6th October, 1968.
After the lapse of this period the defendant would be en-
titled to terminate the contract by a thirty days’ written
notice to the agent. With the signing of the said contract
the plaintiff proceeded to try to secure prospective purcha-
sers and to that end he advertised in the London Estates
Gagzette, placed posters on the property, issued leaflets,
advertised the sale in the news sheet ‘ Ktimatiki’ which
is published by him, and introduced the property to certain
persons and companies. The prospective purchasers were
offering around £20,000 with the exception of a Cypriot
from London who offered £22,000. The defendant turned
down these offers. - He was not informed, however, by
the plaintiff of the names of any of the prospective
purchasers. \

The defendant on the 13th July, 1968, sold the property
himself to Pharos Agencies, Ltd., for £20,500. The de-
fendant informed about it the plaintiff, who thereupon
demanded payment of commission at the rate of 5%. The
defendant paid to the plaintff on the 19th September,
1968, [L600, claiming that this was sufficient amount to
compensate the plaintiff for the brcach of the contract,
whereas the plaintiff received this on account of s claim
for commission and some time later the action was instituted.

The trial Court further found * from the pleadings
and the evidence before me that the said transaction, f.e.
the sale of the property in question, in respect of which
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the claim was made, was not the result of the agency.”
This finding of fact was reasonably open to the trial Court
to make for the following reasons: P.W. 1 Medhon
HjiAntoniou, the Director of the Nicosia office of the plain-
tiff, stated that a certain Mr. Keheyian offered to the
office to buy the said property for £20,000 in October,
and November, 1967, and the defendant was informed
of this offer, but it was turned down as being too low. Mr.
Keheyian is the Managing Director of Pharos Agencies,
Ltd., the ultimate purchasers of the property, but in cross-
examination the said witness stated that the defendant
sold the property in question directly to Pharos Agencies,
Ltd., explaining that the office introduced this property
to that purchaser but did not introduce the purchaser to
the defendant. Furthermore, by paragraph 6 of the state-
ment of claim the plaintiff alleged that the defendant sold
directly the said property to Pharos Agencies, Ltd. There
i1s no allegation in the pleadings that the said purchaser
was introduced to the property or to the defendant seller
by him.

We consider it pertinent to set out verbatim here clause
7 of exhibit 1. It reads :

«'Q ‘iBlokTiTng-EvTokels’ 4¢” drépou dvahapfdvel dmwg
Siapkotong Tiig wg v Evrohijg piy EAB eig Emadhv pé dmo-
yndioug dyopaotag Tol dvwrépw xTpatog, Sedopévou
&m elvar amokheiariky § Bvrol) glg Tov ‘Evrohodéyov-peco-
Aapnmyv’. Eig meplnrwoiv 8¢ xa®’ fiv kard mapdpaciv Toi
mapdvrog Gpou, Td krijpa fiBeke mwinbi elre an’ edfeiag
omd Tol ‘idlokmTou-ivroréwg’ ElTe péow TpitTou mpoowmov,
ohékMpog 1] mpopnBera £mi Tol Wg dvw kaBopifopévou Tipg-
parog kabioTatar mAnpwréa Omd Tol ‘iStokTATou-fvrohiwg'
wg &v TH Tapaypady 5 dvwripw.n

*“(The * owner-principal * on the other hand under-
takes that during the aforesaid mandate he will not
come into contact with prospective purchasers of
the said property, considering that it is an exclusive
mandate to the ‘agent’. In case, however, the pro-
perty, in breach of this clause, is sold either directly
by the ‘owner-principal ’ or through a third person,
the whole of the commission on the purchase price
as hereinabove fixed becomes payable by the ‘ owner-
principal* as in paragraph 5 hereof.”

The whole case turns on the construction of this clause.
The question that arises for consideration is (@) whether
a direct sale of the property by the owner during the vali-
dity of the exclusive authority to sell given to the agent
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is an event provided for in the contract, the happening
of which entitles the agent to his commission, or, () a
breach of contract that entitles the agent to such reason-
able compensation, not exceeding the amount specified
in the said clause, the exact amount being calculated on
the basis that the commission would have been calculated
under clause 5 of the contract, i.e. 59, on the actual sale price?

It was in favour of the question under (a) above that
learned counsel argued this appeal.

On ground 1 his argument was that the decision in
Kokkinomilos v. Kalisperas (supra) was applicable in the
present case, as the difference between the facts of that
case and those of the present one is not such as to render
the principle therein decided inapplicable. The purchaser
in the Kokkinomilos case (supra) was brought into contact
with the seller by the agent during the period of the exist-
ence of the contract. The Court, therefore, should not
distinguish between such introduction brought about by
the agent and a breach of the contract committed by the
sale of the property by the owner-seller during the mandate.

On ground 2, he said that if this Court found that the
Kokkinomilos case did not apply, then there was no point
in pursuing it further.

On ground 3 of the appeal learned counsel very fairly
conceded that the decision of this Court in Kalisperas v.
Papadopoulos (1969) 1 C.L.R. 480, is against his client’s
case and invited us to overrule this decision, on the ground
that an agent is entitled to earn his commission on the
happening. of an event which is specifically mentioned in
the contract and to rule that a breach of contract contrary
to clause 7 is such an event entitling the plaintiff-appellant
to his full commission and not merely to compensation
or damages, as clause 7 was expressed in such clear and
unambiguous language that there was no room for any
other meaning being given te it. In support of this
argument he referred us to Bowstead on Agency, 13th
edition, p. 182, Article 70. He referred us also to Midgley
Estates Ltd. v. Hand [1952] 1 All E.R. p. 1394. We may
say here that the aforesaid case is not one of breach by
the owner selling the property himself but one of refusal
to sell to (complete with) a purchaser introduced by the
agent. This case together with two other cases, Luxor
(Eastbourne), Ltd. v. Cooper [1941] A.C. 108, and E.F.
Nelson & Co. v. Rolfe [1950] 1 K B. 139, were in fact relied
upon by the learned counsel in arguing the appeal in the
Papadopoulos case (supra).
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We have considered the able argument of learned counsel
for the appellant and we have come to the conclusion that
the present case is one of a breach of the contract, exhibit 1,
committed by the respondent during the existence of the
period of the exclusive authority given to the appellant.
This brings this case within the ambit of clause 7
of Exhibit 1. In the Kokkinomilos case the issue was defi-
nitely a different one. Josephides, J. in delivering the
judgment of the Court at pp. 279-280 said :

“There is no doubt in our mind that, apart from
the letter of the 26th August, 1965, the respondent
would be entitled to receive his commission under
the express provisions of the contract because the
sale was effected in March, 1966, prior to the 25th
July, 1966, to a person who was brought into contact
with the appellant by the respondent. 'The only question
which we have to consider, therefore, is whether
the terms of the letter of the 26th August, 1965, alter
this position. In brief, this appeal turns on the con-
struction of this letter .. .. .. "

We have already commented on the findings of the trial
Court and particularly the finding that the sale of the pro-
perty in question in respect of which the claim is made
was not the result of the agency. We have, therefore,
reached the conclusion that the Kokkinomilos case was rightly
distinguished by the trial Court from the present case
and held not to be applicable.

The present case turns on the construction and true
meaning and effect of clause 7. This brings it within the
four corners of the Papadopoulos case (supra) where Vas-
siliades, P. in delivering the judgment of the Court had
this to say at pp. 486487 :

“Clause 7 of the contract between the parties herein,
can only be construed as providing for damages pay-
able to the agent by the client in case of the breach
therein described. Reading clause 7 of this contract
in its context we can have no doubt that this is what
the parties intended ; and that this is its true meaning
and effect, as decided by the District Court. The
agent is only entitled to damages for the breach of
the contract by the client in contacting directly, during
the validity of the contract, the prospective buyer ;
and in eventually selling the property in contravention
of the contract.”
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Very rightly therefore the Court proceeded to assess the
damages under section 74 of our Contract Law, Cap. 149,
as interpreted in the case of Christodoulos Nicola Tseriotis
v. Chryssi Christodoulon and Another, 19 C.L.R. p. 216.
Before concluding, however, and as we have been asked
to overrule the said decision, with the reasoning of which
we are in full agreement, we would like to refer to one
more point. In Bowstead on Agency at p. 198 it is stated :

‘“ Some agency contracts may, however, expressly
prohibit the principal from selling other than through
the agent during the period of the sole agency, or,
provision may be made that commission must, never-
theless, be paid to the agent if the principal sells the
property himself.”

With regard to the last part of this passage, reference

i1s made to the case of Tredinnick v. Browne [1921] cited:

in Bentall, Horsley & Baldry v. Vicary [1931} 1 K.B. 253,
260. McCardie J. reading his judgment referred to
Tredinnick case at p. 260 of the report : :

“c) Tredinnick v. Browne [1921] unreported, heard
before Swift J. of which case a shorthand note has
been supplied to me. I have read the whole of it.
The action was by an estate agent for commission.
There had been much correspondence between the
plaintiff and the defendant who owned the property
and it was necessary for the Court to construe various
letters and various interviews between the parties.
In substance, the learned Judge found the actual
contract to be that the pilaintiff should not only be

- appointed sole -agent for.the sale of the. property_but
also that he should receive a commission whether
he introduced the purchaser or not. The keynote
of the case appears where Swift J. said : ‘If two
men, A. & B., like to make a bargain that A. shall
pay B. £500 if A’s estate is sold whether B. has any-
thing to do with the selling of it or not, then, if the
estate is sold, A. must pay.’ If I may respectfully
say so, I agree with the actual decision of Swift J.
in the plaintiff’s favour in that case because the bargain
between the parties was of a special character. -It
was quite different from the contract before me in
the present case.”

We are of the view that the facts of this case should be
distinguished from the facts of that case as the wording
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of clause 7 is clear and unambiguous in the sense of pro-
hibiting the seller from coming into contact with any pro-
spective purchaser during the duration of the contract
and refers also to the case when in breach of the said term
the property was sold directly to a third person by the
owner. Clause 7 is so phrased that it leaves no room
for such interpretation as to render the principle in
Tredinnick’s case applicable. 'Therefore, on the true con-
struction of the meaning and effect of clause 7 and in the
light of the interpretation given to it by this Court in the

Papadopoulos case and fully adopted by us, the appeal
1s dismissed with costs.

Appeal dismissed with costs.

306



