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TRIANTAFYLLIDES, J.]

IN THE MATTER CF ARTICLE 146 OF THE CONSTITUTION

ANDREAS FRANGOS,

Applicant,
and

THE REPUBLIC OF CYPRUS, THROUGH
THE PUBLIC SERVICE COMMISSION,

Respondent.

(Case No. 23/68).

Public Officers—Appointments and Promotions—Post of Director-

General Ministry of Foreign Affairs—High office—Very wide
discretionary powers of the appointing authority i.e. the Public
Service Commission in selecting for appointment to such office
the best candidate—Applicant, already in the service of the
Ministry of Foreign Affairs, possessing more academic qualifica-
tions and more other additional qualifications—Interested Party
an outsider to the said Ministry and less academically qualified—
But possessing a varied and longer administrative experience,
having passed, also, various public service examinations—Duties
of the said post requiring, to a very large extent, administrative
experience and ability—In view of the foregoing matters it was
reasonably open to the Respondent Public Service Commission
to appoint the Interested Party instead of, and in preference to,
the Applicant—Cf. also infra.

Public Officers—Appointments and  Promotions—Powers of the

appointing authority viz. the Public Service Commission—
Effecting appointment by relying, to a certain extent, on the
personal views of its members about the candidate (appointee)—
Views as aforesaid not inconsistent or rather consistent with the
contents of the personal file af such candidate—Such course held
to be correct on the basis of a principle of administrative law
in Greece now incorporated into the Greek legislation i.e. Article
101 of the relevant Code—There being in Cyprus no legislative
provision to the contrary effect—It was reasonably open to the
Commission to act as it did in the circumstances of the instant
case—Adherence 10 such principle logically consistent with, and
required by the proper discharge of the duty incumbent on the
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Respondent+ Commission 1o select the best candidate—This Court 1970

would have given effect to such principle even if it was merely Oct. 9

a statutory principle in Greece—Because in the absence of any Am;m

provision or established rule governing a particular issue, a Judge FRANGOS

of an administrative Court would have to give to such issue a v

solution which appeared to be logical and just (see Dendias, on REPUBLIC

Administrative Law, 5th ed. Vol. A p. 12). - (PueLic Srrvice
COMMISSION)

Administrative ' Court — Administrative faw — Principles  of
administrative law and legislative provisions in Greece—Whether
and to what extent can or should be adopted b)} the Administrative
Court in Cyprus—Powers of a Judge of such Court—In the
absence of any provision or established rule governing a particular
issue, the Judge would have to give to such issue a solution which
appears to be logical and just—Cf. supra.

Public Officers—Appointment (or ﬁioman‘on) to the post of Director-
General of the Ministry of Foreign Affairs—Scheme of service
dated June 135, 1967—Qua!{ﬁcan‘ons required—Paragraph 1(c)
of said scheme requiring “an all round education and a wide
knowledge of polmca! financial and mtemanonal affairs’™—
Meaning and effect - of—Standard of such knowledge not very
high—In view of the pro;-isipns of paragraph (1)(a) of .the said
same scheme (see the texts post in the judgment)—Sub paragraphs
(a) and (c) supra must be read together—Mode of ascertaining

. such knowledge as that required by the said sub-paragraph’ (c)—
Permissible to. ascertain whether the candidates possess such
knowledge by means of a thorough questioning at the relevant
interview—Reasonably open to the Respondent Commission to
treat the Interested Party as qualified under paragraplr !(c) of
the Scheme in quesnon

Public Officers—Appointments and promotions—Appointment to the
' _post of Director-General Ministry of Foreign Affuirs—No recent
confidential reports on the Interested Party through no fault of
his—No  recommendations, - either, by his superiors,, for
appointment to the said post—Still, it was reasonably open to
the Respondent Commission, in the circumstances of this case,
te proceed as it did, without requesting any further report.

Public officers—Appointments and  promotions—Application  for
appointment not made in the prescribed manner i.e. by filling
in Form “,Gen. 6"—A mere irregularity not affecting in the
circumstances of this case the relevant administrative action in
any material particular—No ground for annulment of the sub
judice appointment.
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Practice and Evidence—Written statements signed by the Chairman

of the Respondent Commission indicating material on the basis
aof which the sub judice appointment was made—Praperly
admissible in the circumstances of this case—Not as evidence
explaining the nature of reasons already recorded in the official
minutes as in Christou’s case, infra—But as being reasonably
relevant to the issue before the Court and possibly of assistance
to it in doing justice in the exercise of its jurisdiction on a
recourse under Article 146 of the Constitution (see Kyriakides
and The Republic, | R.S.C.C. 66, at p. 69).

Words and Phrases—*'............. wide knowledge of political, financial

and international affairs” (“'eUpela yvéols moAITikGY, oikovo-
Pk kai SieBvidv Umobéoecw™) in paragraph 1(c) of the
Scheme of Service, dated June 15,1967, regarding the appointment
{or promotion) to the post of Director-General of the Ministry
of Foreign Affairs,

Dismissing this recourse of the Applicant against the
appointment of the Interested Party to the post of Director-
General of the Ministry of Foreign Affairs, but making no
order as to costs in view, infer alia, of the impressive academic
qualifications of the unsuccessful Applicant, the Court:-

Held, I: Regarding the submission on behalf of the Applicant
that the Interested Party was not eligible for appointment because
he did not apply for such appointment in the prescribed manner
by filling in form “Gen. 6”.

(1} I quite agrec that it was irregular on his part not to
apply by means of such form “Gen. 6” as required. But in
my opinion, such jrregularity did not influence materially the
relevant administrative action of the Respondent Commission,
and, therefore, I cannot, and should not, annul on that ground
the appointment of the Interested Party (see, inter alia, Odent
on Contentieux Administratif 1966 p. 1136). ’

(2) Indeed, the Respondent was not prevented in any material
respect by the said irregularity from carrying out properly its
task of evaluating properly the Interested Party as a candidate,
because his personal file which was before the Respondent
when it reached its sub judice decision provided all the relevant
information which the Tnieresied Party would have given had
he filled in the prescribed Form “Gen. 6 (supra).

Held, 1I: As to the argument that in the absence of recent
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confidential reports concerning the Interested Party and in the
absence, as well, of any recommendation by his superiors for
his appointment in question to the post of Director-General of
the Ministry of Foreign Affairs, the Respondent Commission
ought 1o have requested from them an up-to-date report about
him:

(1) It is true that there are no confidential reports in respect
of the Interested Party after 1959 because no such-reports were
being prepared since 1960 in respect of public officers such as
the Interested Party holding the post of District Officer in the
service of the Ministry of Interior. It is not the fault of the
Interested Party, therefore, if such reports do not exist; in
any case, his past record as shown from his personal file as
well as from, in particular, a “special confidential report”
about him prepared in 1957, show clearly that even before
1960 he was an officer of great merit.

(2) On the other hand, the application for appointment of
the Interested Party was forwarded to the Respondent
Commission, without any comment, by his immediate superior,
the Director-General of the Ministry of Interior; so it may
be taken that nothing existed which would render the Interested
Party unsuitable for appointment to the post of Director-
General of the Ministry of Foreign Affairs. Nor was it
necessary for the Respondent Commission to make further
-enquiries regarding the progress of the Interested Party in
the public service, because it had before it his personal file
the contents of which established clearly that by already 1960

. he (the Interested Party) was a public officer possessing to a
very high degree the ability and experience that would render
him suitable for the sub judice appointment to the post of
Director-General of the Ministry of Foreign Affairs.

(3) For these reasons I am of the view that it was open
to the Respondent Commission to proceed to reach its sub
Judice decision without requesting any further report about
the Interested Party from his superiors. (The decisions of
the Greek Council of State Nos. 136/1931 and 267/1933
distinguished}; for the same reason the principles set out in
Stasinopoulos *“Lectures on Administrative Law™ (“Modfjucrra
Aoiknmikoi Aikadou™) 2nd edn. 1957 at p. 347 distinguished).

Held, ITI: As to the admissibility of several statements signed
by the Chairman of the Respondent Commission, as well as to
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the admissibility of a letter of the Respondent Commission dated
August 2, 1969 addressed to the Attorney-General and which
documents were all produced in Court:~

(1) 1t seems that counsel for the Applicant felt that there
was not any reason to doubt the veracity of those who signed
these documents. Nor did he object—and I think he acted
quite rightly in this respect—1to their production; the first
statement of the Chairman of the Respondent Commission,
dated November 9, 1968, was produced as a result of the
procedure agreed upon between counsel, instead of hearing
Mr. Pr., a member of the Commission, as a witness; and,
in any case, this statement, as well as all the subsequent
statements of the Chairman and the said letter of the
Commission to the Attorney-General were, in the light of the
nature and circumstances of the present case, properly
admissible as being reasonably relevant to the issues before
the Court and possibly of assistance to it in doing justice in
the exercise of its jurisdiction on a recourse under Article 146
of the Constitution (see Kyriakides and The Republic, 1 R.S.C.C.
66 at p. 69).

(2} Moreover, the documents in question are not evidence
(as in Christou and The Republic (1969) 3 C.L.R. 134), explaining
the nature of reasons already recorded in the officiat minutes;
I have treated them, and I have relied on them, solely as
information indicating what was the material before the
Respondent Commission when it reached its sub judice decision.

Held, 1V: Regarding the fact, definitely established by the
aforesaid documents (supra under III), that, in selecting the
Interested Party for the appointment in question, the members
of the Respondent Commission adopied the course of relying,
to a certain extent, on their own personal views about the said
candidate:

(1) This aspect of the case has presented me with a matter
requiring careful consideration; in the end, on the basis of
valuable guidance derived from the relevant principle of
administrative law in Greece, I have reached the conclusion that,
in the circumstances of this particular case, and in the absence
of any provision of law to the contrary effect, the course
adopted by the members of the Commission was properly
open to them and it does not amount to a sufficient reason
for annulling the appointment of the Interested Party to the
post of Director-General of the Ministry of Foreign Affairs.
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(2) In adopting such principle I have borne duly in mind
that in Greece matters concerning public officers have been
regulated, since many years ago, by legistation (see, regarding
the point in issue Article 101 of the relevant Code in Greece:
“Kabit Koroordosss Anpootuv AlomnTikéy “YroAAniwy kai
YmaAiiAwy Nopkdv Tpoowmawy Anpoaiou: Aikalou™); but it
is quite clear that the principle concerned evolved, at first, as
a rule of administrative law, by means of case-law, before it was
incorporated into legislation (see the Decisions of the Greek
Council of State -Nos.: 723/1938, 923/1955 and 1809/1958).

(3) I would, moreover, observe that adherence to this principle
15 in my opinion logically consistent with, and required by,
the proper discharge by the Respondent Commission of its
duty to select the best persons for the filling of vacancies in
the public service; so even if the origin of this principle in
Greece were not to be case-law but merely a statutory provision,
again 1 would have adopted such principle; in doing so, 1
would, of course, not be treating Greek legislation as directly
applicable in these proceedings, but I would be using such
legistation as a guide for the purpose of deciding an issue of
administrative law arising herein; this course would have been
open to me because, in the absence of any provision or
-established rule governing a particular issue, I would have as
a Judge -of an administrative Court, to give to such issue a
solution which appeared to be logical and just (see Dendias
on Administrative Law, 5th edn. Vol. A p. 72).

(4)(a) Lastly, this is a case in which the aforesaid personal
views of the members of a collective organ such as the
Respondent Commission regarding the merits of the candidate
concerned—the Interested Party—were obviously consistent
with the contents of his personal file; and, in any case, these
views were not'the sole or even the main factor which led the
Respondent to their said conclusion about the Interested Party,
but they were weighed together with other, and more weighty
considerations; moreover, the Commission recorded in their
sub judice decision the factor on which the said personal views
of the members were based. '

(b) 1t is correct that the relevant statement in the decision
of the Respondent Commission is a short one; but I do not
think that it was necessary to go into any greater detail once
the personal views of the members of the Commission were
not in the least inconsistent, but, on the contrary they were
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fully consistent with the conclusion to be drawn from the
contents of the personal file of the Interested Party (cf. the
decision of the Greek Council of State No. 1821/1966).

Held, V: Regarding the submission by counsel for the Applicant
to the effect that it was not open to the Respondent Commission
on the material before it to find that the Interested Party possessed
the qualification specified in paragraph 1{(c) of the relevant scheme
of service viz. an all-round education and a wide knowledge of
political, financial and international affairs:

(1) It is necessary to examine what is exactly the standard
of such education and knowledge specified in paragraph 1(c),
supra. For this purpose this sub-paragraph (c) must be read
together with sub-paragraph (a) of the said same paragraph .
The contents of sub-paragraph (c) have already been referred
to (supra) and need not be repeated; sub-paragraph (a)
provides, in effect, that a candidate is eligible for appointment
if he has either a diploma or degree of a university or of an
equivalent institution, or he is a barrister-at-law, preference to
be given, where all other qualifications are of equal nature,
to those who possess a diploma or degree in law (including
being a barrister-at-law), in political science or in economics,
or: general education of a level not below that possessed by
graduates of secondary schools, and, in addition to such
education a long and satisfactory service in the public service.

(2} By reading together sub-paragraphs (a) and (c) of the
scheme of service (supra) it becomes clear, in my view, that
the all-round education and the wide knowledge of political,
financial and international affairs required by the latter sub-
paragraph (c) cannot be anything that is beyond the educational
background of a candidate who is eligible by virtue of the second
part of the former sub-paragraph (a) viz. one who has general
education of secondary school level and has had a long and
satisfactory service in the public service; it is not reasonably
possible to hold that the Council of Ministers, when they
adopted the relevant said scheme of service of June 15, 1967
intended to introduce by means of the vague terms in which
sub-paragraph (c) is framed any requirement for special
qualifications incompatible with the minimum of the
educational qualifications which were defined, in very precise
terms, in sub-paragraph (a); in other words, the education
and knowledge required under sub-paragraph (c) cannot be
more than that which a person possessing the minimum of
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educational qualifications specified in sub-paragraph (a) can
acquire, in the ordinary course of life, through relevant reading
and experience and without-any special studies for the purpose;
otherwise the second part of sub-paragraph (a) (supra) should
have been omitted altogether.

(3) Bcairing in ‘'mind the fo}egoing and applying to the
facts of the present case the provisions of the aforesaid sub-
paragraph (c}, [ have reached the conclusion that on the material
before the Respondent Commission it was reasonably open to
them to treat the Interested Party as qualified under paragraph
1(c) of the relevant scheme of service and that, in the
circumstances, I am not entitled to interfere” with its finding
in this respect (see, inter alia, Josephides and The Repubhc,
2 RS.C.C. 72). -

(4) As stated in the written statement of the Chairman of
the Respondent Commission exhibit 8 (which was produced
with the consent of counsel for the Applice{nt in reply to a
request by him to be informed as to" how the Commission felt
satisfied that the Interested Party possessed the'qualifications
prescribed by paragraph 1(c) (supra)—the Commission relied
in this respect mainly on the answers given by the Intérested
Party to a multitude of questlons put to him when hé was
interviewed by the Commission. :

In my opinion, in view of the already described standard
of ‘education and knowledge required under the said paragraph
1(c) it was possible to ascertain possession thereof by means
of a -thorough questlonmg at an .interview. :

Held, VI: As to the proposition that the higher the aﬁce Sfor
appointment the wider the discretion of the appointing authority:

Before concluding I might refer in this respect to the Deciston
‘of the Greek Council of State No. 2338/1964; it -was stressed
therein' that in selecting - the most suitable candidate for
appointment to high office in the administrative structure the
appointing authority is vested with quite wide discretionary
powers.

Held, VII: Final conclusion as to whether or not there has
been in this case a defective exercise by the Respondent
Commission of its discretionary powers in selecting for the sub
judice appointment to the post of Director-General of the Ministry
of Foreign Affairs the Inferested Party Mr. Veniamin instead of,
and in preference to, the Applicant.
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(1) (a) Having in mind ail the foregoing matters, as well as
all the other relevant considerations, including the fact that
the Interested Party had passed various public service
examinations (whereas the Applicant did not), and in the light,
also, of the duties appertaining to the post of Director-General
of the Ministry of Foreign Affairs, which duties require to a
very large extent administrative experience and ability, and
considering in favour of the Applicant that his academic
qualifications are impressive—the Interested Party being in
this respect inferior—, 1 hold, nevertheless, that it was
reasonably open to the Respondent Commission to find that
the Interested Party was the most suitable candidate for
appointment to the post in question and to select him
accordingly; and 1 hold, therefore, that no ground exists
entitling, or requiring, me to interfere with the result of the
exercise of its discretion in this connection.

{(b) In taking this view I have adopted what has been laid
down repeatedly to be the proper judicial approach to a matter
of this nature (see, inter alia, Triantafyllides and The Republic,
reported in this Part at p. 235 ante; and Ch. Georghiades
and The Republic, reported in this Part at p. 257 ante; and
the case-law referred to therein). I refer also to the Decision
of the Greek Council of State No. 2338/1964 cited supra under
YL

{2) For all the above reasons the present recourse fails and
it is dismissed accordingly; but, bearing in mind all the
circumstances of the case, and particularly the fact that the
Applicant in view of his many academic qualifications and of
his being already, at the material time, in the service of the
Ministry of Foreign Affairs, must have felt, and naturally so,
apgrieved by the appointment of the Interested Party—who was
an outsider as regards such service and less qualified
academically—and that he was, therefore, entitled to place his
grievance before this Court 1 am not prepared to make any
order as to costs.

Application dismissed.
No order as to costs.

Cases referred to:

Kyriakides and The Republic,] R.S.C.C. 66, at p. 69;

Christou and The Republic (1969) 3 C.L.R. 134;
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Josephides and The Republic, 2 R.S.C.C. 72;

Triantafyllides and The Republic, reported in this Part at p. 235,
coante; .

Ch. Georghiades: and The Repub'lic, reported in this Part at
p. 257 ante;

" Decisions of the Greek Council of State Nos.: 136/1931, 267/
1933, 723/1938, 923/1955, 1809/1958, 2338/1964 and 1821/
1966.

Recourse.

Recourse against the decision of the Respondent to appoint
to the post of Director-General Ministry of Foreign Affairs
the Interested Party, Mr. Chr. Veniamin, in preference and
instead of the Applicant.

A, Triantafyllides with M. Christofides, for the Applicant.

K. Talarides, Senior Counsel of the Repubhc for .the
Respondent,

Cur. adv. vull.
The following judgment was delwered by -

TRIANTAFYLLIDES, J.: In thlS -case the Apphcant who, at
the material time, was a Counsellor (Consul-General), grade
‘A’ in the service of the Ministry of Foreign Affairs, complains
against the appointment of the Interested Party, Christodoulos
Veniamin, to the post of Director-General of the said Ministry.

This appointment was made by the Respondent Public
Service Commission on the 19th October, 1967 (see the copies
of its relevant minutes, exhibit 3; in these minutes, as well
as in other relevant records, the surname of the Interested
Party appears as ‘“‘Benjamin”),

As it is stated in the Respondent’s minutes, it was decided
on the 19th July, 1967, to advertise the then existing vacancy
in the post in question; such post is a “first entry and
promotion” post (see the relevant scheme of service, exhibit 2).

On the I1th October, 1967, there were interviewed five
candidates, two of them being the Applicant and the Interested
Party. Four of these candidates, including the Applicant,
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were, already, in the service of the Ministry of Foreign Affairs,
two of them being senior, in grade, to the Applicant. The
Interested Party was, at the time, holding the post of District
Officer, in the service of the Ministry of Interior, and he was
posted at Limassol (on an acting basis since August, 1960,
and on a substantive basis since January, 1961).

Then, on the 19%h October, 1967, the Respondent
Commission decided to appoint the Interested Party as
Director-General of the Ministry of Foreign Affairs.

it is convenient to deal, first, with the Applicant’s contention
that the Interested Party was not eligible for appointment
because he did not apply for appointment in the prescribed
manner:

It is correct that when the vacancy in the post concerned
was advertised in the Official Gazette on the 28th July, 1967
(Not. 1038) it was stated in the advertisement that applications
for appointment ought to be made by filling in form “Gen. 6"
and be submitted to the Commission through the Head of
Department of any candidate who happened to be already a
member of the public service. It is, also, a fact that though
the Interested Party did apply for appointment through his
Head of Department, the Director-General of the Ministry of
Interior (see the relevant letter of the Interested Party dated
the 10th August, 1967, exhibit 4), he did not apply—as the
Applicant did (see exhibit 5)--by filling in form “Gen. 6°.

This form, which bears the heading * Application for
Appointment to the Cyprus Civil Service”, is in the nature
of a questionnaire which, when duly answered, provides a lot
of relevant details about a candidate for appointment.

I quite agree that it was irregular on the part of the Interested
Party not to apply for appointment by means of form *“Gen.
6’; but, in my opinion, such irregularity did not influence
materially the relevant administrative action of the Respondent,
and, therefore, I cannot, and should not, annul the appointment
of the Interested Party on this ground (see, infer alia, Odent
on Contentieux Administratif (1966) p. 1136); the Respondent
was not prevented, in any material respect, by the said
irregularity from carrying out properly its task of evaluating
properly the Interested Party as a candidate, because a mere
perusal of his personal file (see exhibir 9), which was before
the Respondent Commission when it reached its sub judice

322



decision, ‘can provide all the, relevant information which the
Interested Party would have given had he filled in form.“Gen.
67, when applying for the post to, Wh]Ch he was appomted
by vrrtue of such demsron > and “a5'a matter of fact in, "his
personal file there are to'be found amongst - other material
records, ‘a ‘number of forms “Gen."6" which he filled"in on
previous occasions when he applied’ for appointments in the
course of his career in the public servme !

It is usefu] before deahng with’ any other issue, to refer to
certain facts regardmg the careers and quahfrcatlons of the
Appllcant and the Interested 'Party; as they appear from the
material before me, whxch was, also, before the Respondént

Commission* -
1 .o ' N B

The Applicant joined the public service when he was
appointed as Counsellor (Consul-General), grade B,-with effect
as from the 18th May, 1961;  he was promoted to Counsellor
(Consul- General) grade ‘A, with -effect as- from the ist-May,
1965.

He was initially. posted at  the Cyprus Embassy‘ in Bonn
and, then, from 1962 until 1966 he was posted at-the Cyprus
Embassy in Washington; -in 1966 he-was posted at the
Ministry of Foreign Affairs in Nlcosm Y

" Before becoming a public officer he had served from 1944
to 1946, and for part of 1950, with the Bank of Cyprus, Ltd.;
and- from 1950 to 1951, as well as from 1955 to 1959, he was
in the employment of the Hellenic Mining Co., Ltd.

" The academic qualifications of the Applicant are impressive:
Having graduated from a secondary education school in
Cyprus, he obtained the diploma of the Highest 'School of
Economics and Commercial Sc1ences in Athens, the - degree of
M.A. (Economics) from the Umvers1ty of Cahforma and a
doctorate from the University of Cologne. He has also' passed
the Book-Keeping (Intermediate) Exammatlon of the London
Chamber of Commerce.

. Regarding his knowledge of foreign languages, he has passed
both -the Ordinary Examination-and the Distinction Examina-
tion in English, in Cyprus; -and, as stated in his application
for appointment, he knows, also, German and French (the
latter language he was still studying a few months before the
sub judice.decision—see the statement by the - Applicant 'in
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section [ of his confidential report dated 12th May, 1967,
exhibit 6).

The Interested Party does not possess as many academic
qualifications as the Applicant: He has graduated from a
secondary education school and 1s only a Barrister-at-Law, of
the Middle Temple, London.

Regarding his knowledge of foreign languages, he, also, has
passed the aforementioned two English language examinations
as well as the Cambnidge Proficiency in English Examination,
he passed, too, the Prehminary Examination and the Ordinary
Examination in Turkish, in Cyprus; and he has a fair know-
ledge of the French language (see the document numbered 72,
1n red, in his personal file).

He passed the following public service examnations: The
General Orders and Colomal Regulations Examination, the
Finanaal Instructions Examination and the Statute Laws of
Cyprus Examination for Admnistrative Assistants. The
Applicant does not possess these public administration
qualifications, which, though they owe their origin to the time
when Cyprus was still a British Colony, they are still of
importance for public service purposes, as most of the
provisions to which they relate continue to be applicable for
purposes of admunistration; such qualifications are not,
however, expressly required, by the relevant scheme of service
(exfbit 2), for appointment to the post involved in these
proceedings.

The Interested Party entered the public service in 1942,
nineteen years before the Applicant. He started as a temporary
clerical assistant and having been engaged, all along, 1n various
capacities, with adminstrative work, he, eventually, became a
Dustrict Officer, with effect as from the Ist Yanuary, 1961.
The contents of his personal file, as well as the details regarding
his service which are stated in the appropnate part of the
confidential reports file concerning lum (exhibuit 7), indicate
that he must have acquired a wide general knowledge while
dealing with various administrative matters. There are, also,
in the said files frequent references to his administrative
abilities; for example, in 1960 (see “red 196 in his personal
file) the Administrative Officer of the Miwstry of Interior
(who would now be described as the Director-General of such
Ministry) wrote the following in relation to a request by the
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Apphcant for additional salary 'increments: “ Mr.. Benjamin
was posted to this Ministry as-an Assistant Secretary in June
last yedr. In fact, however, not only have I used him with
the Minister’s ‘consent as a Deputy -but he has also been
supervising the work of the two other Assistant Secretaries.
In this capacity he has given full satisfaction; and in view
of his high standard of performance and the additional
responsibilities he has assumed, 1 strongly recommend that he
be glven ‘additional increments.”  As you are aware, Mr.
Benjamm was called to the Bar in February 1958 and his Iegal
background has been of the utmost service to the Ministry....

So, as-far back as 1960, the Interested Party had already been
assigned duties of a deputy to an officer who_was, in essence,
a’ Director-General of a Ministry. o .

The confidential reports files in respect - of the Applicant
and the Interested Party are before me. The only relevant
confidential report regardmg the’ Applrcant is ‘that dated the
12th May, 1967 (exhrbzt 6) in ‘which he is described, by 'the
then Actmg Drrector—GeneraI of the” Mmlstry of Forelgn
Affairs, as “a very mature’ officer, very efficiént and absolutely
reliable” and as one that would *“'shape into a good diplomat™.

There are no confidential reports in respect of the Interested
Party after 1959 because—and this did not appear to be in
dispute—no confidentidl reports were being prepared, since
1960, in respect of District Officers. :

It is not the fault of the Interested Party that no confidential
reports were prepared -in respect of him after 1959; in any
case, his past record, as shown from his personal file as well
as from, in particular, a spec1a1 confidential report™ about
him prepared in 1957 (see his confidential reports.file,: exhibit
i) show clearly that- ‘even before 1960 he was already an officer
of great merit.

It has been submitted that the Interested Pafty was not
appointed in conformity with the relevant scheme of service
(exhibit 2) in that, in the circumstances, it was not open to
the Respondent Commission to feel duly satisfied that he did
possess an all-round education and a wide knowledge of
political, financial and mternatronal affarrs (TToAupepts , péppoo-
o5 kad, elpeia yudios 'n'O?\l'an.ov oikovoukéw kai Siedvdv Tpa-
yu&rewv); this being qualification 1(c) in the scheme of service.

In paragraph 1 of the scheme of service there are.set ou!
the educational qualifications required; I need not state them
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now in full because apart from the point raised in relation
to the Interested Party regarding the - aforementioned
qualification (specified in sub-paragraph {(c) of the said
paragraph 1) it is common ground that both the Applicant
and the Interested Party possess the other qualifications
required under such paragraph.

By paragraph 2 of the scheme of service there is required,
as another essential qualification, ability to supervise personnel
and wide administrative experience (‘lkevéTns éwomrelas mpa-
cwmikoU kal edpeicr Srownrikyy Telpa).

I would like to stress that whereas under paragraph 1{c)
there is required a wide knowledge of political, financial and
international affairs, by paragraph 2 there is required wide
administrative experience.

The importance of administrative experience is ecasily
appreciated when one considers the diverse and very responsible
duties of the post concerned, which, as set out in the scheme
of service, appear to be mainly of an administrative nature.

Before dealing with the aforesaid submission in connection
with the possession by the Interested Party of qualification
1(c) it is necessary to refer at some length to the relevant
minutes of the Respondent and to certain developments in
the course of the proceedings in this case, as well as to deal
with some collateral issues arising in relation thereto:—

The Respondent Commission has recorded in its minutes of
the 19th October, 1967, that it

“ considered carefuly the merits, qualifications and
experience of the candidates interviewed on the 11.10.67"—
who included the Applicant and the Interested Party—
“their general knowledge, as demonstrated by them during
the interview and as reflected in their personal files and
the Annual Confidential Reports, having regard to the
requirements of the scheme of service. The scheme of
service requires, inter alia, wide administrative experience,
sound education and wide knowledge of political, financial
and international affairs to enable the holder of the post
to carry out competently the difficult and multifarious
duties attaching to it. The Commission had at the same
time in mind the abilities of each candidate and the
opportunities he has had to be directly responsible for
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the supervision of staff, as he will be called upon to
supervise and administer an important Ministry which Is
composed of staff most of whom possess high eduational
qualifications.”

Then after setting out, in the same minutes, the relevant
details regarding the service of each candidate as a public
officer, it proceeded to record the following:-

“ The Commission, bearing in mind the above, decided
unanimously that Mr. Chr. Benjamin”—the Interested
Party—‘‘was on the whole the best and that he be
appointed........'Mr. Benjamin has been holding the post
of District Officer at Limassol since 1961 carrying out
his administrative (and in present circumstances political)
duties to an excellent degree. He also proved during the
interview to have a clear mind and sound judgment’.

The Commission, in selecting as “on the whole the best”
the Interested Party, does not appear to have found any
difficulty in choosing between him and the Applicant. A
difficulty with which it was faced was that there was before
it a letter of the Minister of Foreign Affairs (sce exhibit 4)
by which the Minister was recommending another of the
candidates before the Commission; the Commission gave
prima facie cogent reasons for not selecting for appointment
such candidate, and as he has not made a recourse against
its sub judice decision I need not state them in this judgment;
it may, however, be relevant to note that such candidate was
at the time senior in grade to the Applicant and had, also,
been acting as the Director-General of the Ministry of Foreign
Affairs for more than a year prior to the date of the said
decision.

During the hearing, counsel for the Applicant summoned a

member of the Respondent Commission, Mr. D. Protestos,.

as a witness; counsel stated that he proposed to put to the
witness questions as to how the Commission satisfied itself at
the interviews of the candidates, or otherwise, that the
Interested Party possessed the said qualification 1(c), and, also,
as to whether the Commission knew of the nature of the work
performed by the Applicant when he was in the service of
the Bank of Cyprus, Ltd., and the Hellenic Mining Co., Ltd.,
prior to his appointment in the public service.
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It was suggested, at that stage, by counsel for the Respondent
that these two questions be conveyed to the Commission and
that the Commission should reply to them in writing; counsel
for Applicant agreed to such a course.

As a result, on the 2th November, 1968, there was filed a
relevant statement signed by the Chairman of the Commission
(exhibit 8). )

Regarding the first question it was stated that the
Commission

“was satisfied that the Interested Party possessed
qualification (c) laid down in the scheme of service i.e.
wide education and very wide knowledge on political,
financial and international matters through a great number
of questions put to him and the relevant answers received
during the interview.

[t is not possible to repeat now the questions put to
the Interested Party or the answers received after such a
long time because no shorthand notes have been kept or
are possible to be kept at such interviews.

The Interested Party was the representative of the
Republic in various Committees formed under the Treaty
of Establishment.

In addition to the above, the Interested Party has had
long and wide administrative experience both in the
District Administration and the ex-Secretariat. He has
performed the duties of District Officer Limassol since
August 1960 with excellent results and has aiso proved
his abilities to supervise staff. These qualifications are
considered essential for the post of Director-General Min.
of Foreign Affairs”.

Regarding the second question it was stated that the
Commission

* knew that the Applicant was the Personnel Officer when
in the service of the Hellenic Mining Co. prior to his
appointment in the Government Service. The Commission
was not aware of the work performed by Applicant when
in the service of the Bank of Cyprus but this is considered
of a very minor significance”.
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. After . this statement..was filed rcounsel for ,the - Applicant
did not insist on.Mr., Protestos, or anybody. else,. being called
to give evidence. . Counsel. continued, however, to: insist on
his’contention. that;..in the circumstances,’it could not--be. held
that the Commission had.been properly.”satisfied that .the
lnterested Party possess quahf]catron l(c) in the scheme of

service. +- ¢ - ' ‘ SR
-

Judgment was reserved; but, while perusmg the material
before me in the-coursé of studyrng the cdse "with a view to
preparmg my Judgment I-discovered that the ‘personal files of
the"Apphcant "ind' the Interéstéd- Party, which had ‘been
i
express]y referred ' t6 by the Respondent Commission"in its
minites 'of the 19th Octobér, 1967, had 'not “been produced
Moreover, in view of the nature of the _]U[‘ISdlCthI‘l under Article
146 of the Constitution, under Which-the’ present recoursé has
been made, Ifelt that 1 had a duty, not only to call for the
producnon of such f: 1les but, also to “call upon the Respondent
to, p]ace before the Court the materlal on the basrs of which
it reached the conclusron that the Interested Party, as District
Officer at leassol carried out his duties “to an excellent
degree”, as stated in its said minutes, and “with excellent results
and has also proved his abilities to supervise staff”’, as stated
in the already referred - o wntten statément of the Chairman
of the Respondent dated the 9th November 1968.' I.directed,
therefore that the hearmg of the case'be re-opened’ accordmgly

tert | .1.:‘";1.,, NI S R I T |

. At the re-opened hearing the personal files of'-the'Applleant
and-the “Interested Party “were -produced * (as exhibit 9) and
there'was produced; by counsel for the Respondent, a statement
sighéd 'by: thé "Chairman of*the Respondent:Gommission' and

-~

dated the 5th April, 1969 (see exhibit 10). RPN

1Tt 'was stated therein” that «the’ Commission <+ -** '

3N ul}-' e T o A T '
1¢ reached the..conclusion that the - Interested. Party as
DlStl‘lCt Officer at Limassol carried out his duties ‘to an
excellent degree’ and ‘with excellent results’ through
questions put to”him during the interview;and. the relevant
‘.answers 'in- connection with- his work and the difficult
.. problems . (both- Administrative - and . political) .. which
Interested -Party had to face during his service at Limassol.
« The- Commission was aware . of the  high degree he
* ..performed these duties through personal knowledge of his
abilities especially during. the political _situation in 1964,
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It-can be taken for granted, without any room for doubt,
that “the political situation in [964”, referred to by the
Commission, is the anomalous situation which resulted due to
intercommunal conflict in Cyprus as from December, 1963,
and which was still of a very acute nature in 1964.

This statement of the Chairman of the Respondent continued
as follows:-

* As stated in my statement dated 9.11.68, the Interested
Party was the representative of the Republic in various
Committees formed under the Treaty of Establishment
and it is well known that he has performed very good
work. It was also known to the Commission how tact-
fully the Interested Party handled the political situation
in the District of Limassol.

The Commission reached further the conclusion that the
Interested Party as District Officer at Limassol “..............
has proved his abilities to supervise staff’ having regard
to the large number of staff he had under him..............

Such staff was described and, then, this was added:-

* It was well known to the Commission that the Interested
Party was supervising the staff referred to above to the
best satisfaction of his superiors. The fact that the then
Minister of the Interior tried to prevent the appointment
of the Interested Party to the post of Director-General,
Min, of Foreign Affairs so as not to lose an outstanding
officer, should not be overlooked. This proves how well
the Interested Party was carrying out his duties as District
Officer.

In the mind of the Commission there was no doubt
that Interested Party was by far the best of all candidates
for the post of Director-General Ministry of Foreign
Affairs”.

The statement, in question, concluded by referring to a
development which was clearly subsequent to the sub judice
decision of the Commission, viz. that the Minister of Foreign
Affairs had appreciated the services of the Interested Party, as
the Director-General of the Ministry, after he had seen him
at work. I regard such development as entirely irrelevant to
the outcome of the present proceedings.
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This statement, of the 5th April, 1969, was made part of
the record before the Court, subject to such parts of it which
are not properly receivable in these proceedings being dis-
regarded; I observed at the time that it was not clear to what
extent the Respondent acquired knowledge of the matiers
stated therein through questions pui to the Interested Party,
when he was interviewed for the post concerned, or to what
extent any member, or members, of the Respondent had
personal knowledge of any such matters, and, if so, in what
circumstances, and in what capacity, such knowledge had been
acquired; and I directed that evidence be adduced by the
Respondent’s side in order to clarify the situation.

On the 24th July, 1969, yet another statement signed by
the Chairman of the Respondent, Commission, and dated the
2nd May, 1969, was produced (see exhibit 11), instead of any
witness being called. Tt was stated therein that

“ The knowledge of the Commission about the abilities of
the Interested Party was derived from’

r

(i) the interview
(ii) his personal file

(iii) from official contacts the Commission had with
the Tnterested Party in the performance of his
duties in his capacity as District Officer during

_ the time he was District Officer at Limassol”.

It can bpe safely presumed, without it being properly
disputable, that over a period of seven years while the Interested
Party was District Officer at Limassol there must have been
several occasions on which he had official contacts with the
Commission regarding matters affecting the personnel of whom,
in his capacity at the time, he was the Head of Department.

After the statement dated the 2nd May, 1969, was produced,
I ruled that, subject to what might be put forward by counsel
in the course of their final addresses, there was such material
before the Court so as not to render it necessary to have any
evidence called, as directed on the 5th April, 1969.

Just before the commencement of the final addresses counsel
for the Respondent, in an effort to-assist the Court by placing
before it all relevant material, produced a letter addressed to
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the Attorney-General of the Republic by the Commission, on
the 2nd August, 1969 (exhibit 12) in which it was stated
(a) that it has been the practice of the Commission to accept
applications for appointment which are submitted by means of
plain letters, and not by filling in the prescribed form, (b) that
since 1960 there were not submitted confidential reports for
any District Officer, (¢) that there was not made by anybody
any relevant written recommendation in favour of the Interested
Party nor did the Commission seek the views of anybody,
and (d) that the taking of effect of the appointment of the
Interested Party, which was fixed to be as from the 15th
November, 1967, had to be postponed until the 15th January,
1968, first at the request of the Interested Party—(see his
letter dated the 8th November, 1967, in which he stated that
he had to complete work in relation to amendments of
legislation concerning water supplies and to plans for the re-
organization of the services of the municipalities)—and later,
again in the public interest, at the request of His Beatitude
the President of the Republic and of the Minister of Interior.

I might comment straightaway on the just mentioned contents
of the last document (exhibit 12) which was produced by
counsel for the Respondent: Matter (a) relates to the question
of the irregular manner in which the Interested Party applied
for appointment to the post of Director-General of the Ministry
of Foreign Affairs. As aiready stated in this judgment, I
did not, in the circumstances of this case, find this irregularity
to be of a fatal nature regarding the validity of the sub judice
decision to appoint the Interested Party to such post; but,
[ must stress that I have not been influenced in reaching this
view by the fact that it has been the practice of the Respondent
Commission to accept irregular applications for appointment;
such practice could not have saved the validity of the
appointment of the Interested Party had I thought that in
the present instance the irregularity involved was of a material
nature, Matters (b) and (c) relate to the question as to whether
or not the Respondent Commission acted correctly in selecting
for appointment the Interested Party without further enquiries
about him; I shall be dealing later on in this judgment with
such question. Matter (d) shows that the Interested Party was,
at the material time, entrusted with important work from
which he could not be spared at once; may be this is a factor
tending to indicate the merits of the Interested Party, but I
cannot attribute to it any decisive importance.
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Counsel for the Applicant did not apply for any direction
on my part that either the Chairman of the Respondent
Commussion, or any other member of it, should be called before
the Court to give oral.evidence. in relation to the statements
of the Chairman of. the Commission or to the letter of the
Commission to the Attorney-General, which were produced, as
aforesaid, in these -proceedings. It seems that he felt that
there did not exist any reason to doubt the veracity of those
who "signed these documents, )

Nor did he object—and I think that he acted quite rightly
in this respect—to their production; the first statement of
the Cha1rman of the Commission (that dated the 9th November,
1968) was produced as a result of the’ procedure agreed upon
between counsel 1nstead of hearmg Mr. Protestos, a member
of the Commtss:on as a witness; and, in any case, this
statement, as well as the subsequent statements of the Chairman
and the said letter of the Commission were, in the light of
the nature and c1rcumstances of the present case, properly
admissible: as being reasonably relevant to the issues before
the Court and possibly of assistance to it in doing _]USthC in
the course of the exercise of its junsdiction under Artlcle 146
of the Constltutlon (sce Kynaktdes and The Repubhc 1
R.S.C.C. 66 -at p. 69). s .

- + 2 1

- . x !

Moreover, the documents in question are not evidence (as
in Christou and The Republic (1969) 3 C.L.R. 134) explaining
the nature’of reasons already recorded in official -minutes;
I have treated themi, and I have relied on them, solely as
information indicating what was the matenal before the
Respondent Commission when it réached its sub Judice détision.

A thing which’ was definitély established by these documents
is‘that,"in selecting the Interested-Party for appointment, the
members of the Resporident’ Commission adopted the course
of rely-ing, to' a certain extent; on their own personal views
about one of the candidates' before- them, viz. the Interested
Party; this aspect of the case-has presented me>with a matter
requlrmg careful consideration; in thé ‘end, on the basis of
valuable” guidance derived from ‘the relevant principle of
administrative law in Greece, 1 have reached the corclusion
that, in" “the circumstances of this particular case, and in the
absence of any provision of 'law to the contrary effect, the
course adopted by the members ‘of the’ Commission- was
properly open to them and it does not amount to a sufficient
reason for annulling the appointment of the Interested Party.
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In-adopting such principle I have borne duly in mind that
in Greece matters concerning public officers have been
regulated, since many years ago, by legislation (see, regarding
the point in issue, Article 101 of the relevant Code in Greece*);
but it is quite clear that the principle concerned evolved, at
first, as a rule of administrative law, by means of case-law,
before it was incorporated into legislation,

I would, moreover, observe that adherence to this principle
is in my opinion logically consistent with, and required by,
the proper discharge of the duty of the Respondent Commission
to select the best persons for the filling of vacancies in the
public service; so, even if the origin of this principle were to
be not case-law, but a statutory provision, in Greece, again
I would have adopted such principle; in doing so, 1 would,
of course, not be treating Greek legislation as directly applicable
in these proceedings, but I would be using such legislation as
a guide for the purpose of deciding on an issue of administrative
law arising herein; this course would have been open to me
because, in the absence of any provision or established rule
governing a particular issue, [ would have, as a Judge of an
administrative Court, to give to such issue a solution which
appeared to be logical and just (see Dendias on Administrative
Law (AowknTmikdv Aikatov) 5th ed. Vol. A p. 72).

It is useful to refer, in relation to the principle in question,
to the decisions of the Greek Council of State (Zuupoliiov
*Emikpacreias) in Cases 723/38 and 923/55:

In the decision in Case 723/38 it is stated:-

L S 1} 8¢ wponyouuéun ToU alTol &ppou Tapdypagos,
f| kabopifovoca Ta &mapaiTnTa Tpocdvra Tou Aleubuvtoy,
Bty &piler, 811 Béov v& TpogdywvTal T Tepl oGV oYETIKG
SikonchoynTikg S1d v&k yiy O Sioplopss, kai ouvewds T
Atoiknois, fiTis PePaiws SikanoUtan v& pry Biopion Tov pi
TpookoploarTa Td SIKOAOYTITIKE TAV TPOCOVTWY ToU, S
pf oy pecs v Epeuvd cdTeTraryyEATws Tepl Tiis Umdplsws
ortédy, BikonoUtan Emrions kol va poPij s Tov Siopiopov
&veu TEV ToloUTwy BikancAoynTikéy, £iTe & yvwpilovow
Ty Owapliv TV TpocdvTwy, €iTe xkat EmpPdAdovca Ty
HETOYEVETTEDOW TEW BIKXIOAOYNTIKGY oalrtddy TTpOCywyny,
s Bv Trpokelpévey ETpatev.»

* KabiE Koraoréoews Anpooiwy AciknTikév ‘YwedAdhwv xai “YrraAAfAwy
Nopikév Tpoosdmawy Anuoofov Awkalou.
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(R the preceding paragraph of the same section,
which prescribes the essential qualifications for the post
of Director, does not lay down that there should be
adduced proof of such qualifications for the purpose of
an appointment being made, and, therefore, the
Administration, which, of course, is entitled not to appoint
one who has not adduced proof of his qualifications, as
it is not bound to inquire itself, on its own initiative, about
their existence, may, nevertheless, make the appointment,
without such proof having been adduced, either because
it knows of the existence of the qualifications, or on
condition that proof thereof will be adduced subsequently,
as it was done on the present occasion.”)

In the decision in case 923/55 it is stated:-

«'APaoiucs 8¢ TpoPddieTar, &L Tapd TOV vopov EAfigincav
U’ Syl ol Tpocwikal GvTIATyEs TGV pEAGY ToU ZupPou-
AMov, &g’ Goov EE ouBends BiardEecos vopou &oaryopeleTal,
s AapPdvoovtan U Syel al mpocwrikat dvTiAniyes fv
ouwduaopd TTpds T OUCIOOTIKY Kol TUTTIKG TpoTOVTA TGV
kpwoubveay, Grwva, X ouvdyeton &k TEV v TR QokiAAw
tyyphowv, Btv dvmiTifevTon Tipds Exeivog.»

(‘“ It is erroneous to contend that contrary to law there
were taken into account the personal views of the members
of the Board, since it is not prohibited by any legislative
provision to take into account personal views in con-
junction with the material and formal qualifications of the
persons who are being evaluated, which, as it is to be
derived from the records in the file, are not inconsistent
with such views™).

Certain limitations are, of course, necessary regarding the
application of the principle under consideration; so, in order
to guard against possible abuses in the course of the application,
by collective administrative organs, of such principle, it has
been held -as follows by the Greek Council of State in, inter
alia, case 1809/58:~ '

* Kai vai pév ) mpoowmikf dvtiAnyis f| al Tuydv wAnpogo-
plon peAddv Tou oupPouriou mrepl ToU kpvopbvou &roTehouot
vouipov oToixeiov kplosos, AT, ¢p’ Soov Td oTolXeiov ToUTo
8&v AapPdveran U Syav G dvioyumikdy &mAdss Ths &l T
Pdoer Tév oToIXEiny TOU dTopikou gokiAAoU TOU kpivopbvou
uopgouptvns kploecs, AN ds alToTeAds oToIElov kpioews,
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ui GvTcTokpOuEvoY iy oToixEla Tou &ToptkoU goxéAdou
Tou UmoAAfidou, Béov ToUTo EabikednTen, Ud ThHY fwolaw
Tiis & TH Trpdker pueiag TV OUYKEKPIMEVWY TIPOY UGTIKGY
TepIoTaTIKGY, EE Qv ouvixln f| Tpoowmikh &vtidnyis
Tpokeltvou Tepl TAnpogopias TOV TPAYPATIKGY TEPIOTATE-
k&Y TV ouVIoTOVTWY TO TrEplEXdpevoy ToTng .

(“ And though the personal views of, or information
possessed by, members of the board, about a person who
is being considered, constitute factors to be lawfully taken
into account for the purpose of reaching a decision,
nevertheless, if such factors are not taken into account
in order merely to strengthen the view formed on the
basis of the contents of the personal file of the person
under consideration, but as independent factors not being
in accord with the contents of the personal file of a public
officer, then they should be recorded in detail, in the sense
that there should be mentioned in the decision the specific
facts on the basis of which a personal view was formed,
or in case of information the specific facts constituting the
content thereof™).

In the present case it appears, from the material before me,
that the Respondent Commission has taken into account
personal views of its members regarding the ability and
experience of the Interested Party as an administrator; and
it has relied on his experience as an element tending to establish,
inferentially, the possession by him of knowledge required
under paragraph 1(c) of the relevant scheme of service.

It has expressiy recorded in its minutes for the 19th October,
1967—which have already been quoted in this judgment—the
factor which it took into account in his favour, on the strength,
apparently, of personal views of its members, viz. the fact
that the Interested Party between 1961 and the aforementioned
date carried out “his administrative (and in present circumst-
ances political) duties” as District Officer at Limassol “to
an excellent degree”.

It is quite clear, in my view, that the conclusion of the
Commission about the Interested Party’s merits as an
administrator was not based solely, or even mainly, on the
personal views of its members; because the contents of his
personal file, which was before the Commission, constituted
cogent proof of a very long and varied career in public
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administration;. from which it could be derived, to a much
larger extent than on the basis: only of his-service as District
Officer at Limassol, that he had the ability and experience as
an administrator, which the' Commission found him to possess

on the basis, too, of personal views of its members about such
service, -

This is, thérefore, a case in which the personal views of
members of a collective organ—the Respondent Commission—
which 'were taken into account regarding the ability, the
experience and, inferentially, the knowledge of a candidate for
appointment—the Interested Party—were consistent with the
contents of his pcrsonal file; and, in any case, these views
were not, as such, of a dec1swe importance, but they were
weighed togethcr with other, and more welghty, considerations;
moreover the Commission recorded in its sub judice decision

the factor on which the personal views of its members were
based.

It is correct that the relevant statement in the decision of
the Respondent Commission is a short one; but I do not
think that it'was necessary fo go into.any greater detail once
the personal views of .the members of the Commission .were
not in the least inconsistent, but, were on the contrary, fully
consistent, with the conclusion to be drawn from the contents
of the personal file of the Interested Party. It is useful, in
this connection, to note that in its- decision in case 1821/66
the Greek Council of State held that, even though by Article
101(y) of the relevant Code in Greece, it is required that the
personal knowledge of, or safe information possessed by,
members of a collective organ about a candidate should be
recorded in the minutes expressly and in -detail (“pn1és xai
Aetrropepdds’”), such a course,is not necessary on,an occasion
on which the said knowledge, and information are not of such
special importance as to be of decisive .influence or.do not
differ from what is to be derived, regarding- a public officer,
from the rest of the factors to be taken into account; as it
was stated by the Council in its, said decision:- v

“ Aiém els fv TepiTTwow of &v Adye yvdoes kal 'n’?\npo‘qao-
pion 8dv elyov iBi&fovcav onuaoiov, Gote va EmBpdooww
&mopagiaTikéys els TOV oxnuomopdy THs kploews ToU oup-
Povhiov A Biv Trapiyoual mepi Tou UricAAfhou - elkdva Bid-
popov Tiis Tapexopims & TGV Ao Anmriev U’ Syw
oroiyeleov, i pnThH xai Aemropsphs dvaypaeth TolTwy s T&
mpoxTikd kabloToron TeprTTA.”
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(* Because, in a case where the said knowledge and
information are not of a special importance, so as to
influence decisively the reaching of its decision by the
board, or they do not present about a public officer a
picture different than that presented by the rest of the
factors to be taken into account, it is rendered unnecessary
to record them expressly and in detail in the minutes™).

With all the aforementioned considerations in mind | reached
the view, which I have already expressed in this judgment,
that the taking into account by the Respondent Commission
of personal views of its members about the Interested Party
does not constitute, in the light of the particular circumstances
of this case, a sufficient reason for annulling the Interested
Party’s sub judice appointment.

Having quoted the material parts of the relevant minutes of
the Respondent Commission, having referred at some length
to the developments which occurred during the course of the
hearing of this case and having dealt with some issues arising
as a resuit thereof, I think that the proper stage has now been
reached for the purpose of dealing with the already mentioned
submission of counscl for the Applicant to the effect that it
was not open to the Commission, on the material before it,
to find that the Interested Party possessed the qualification
specified in paragraph 1(c) of the scheme of service for the
post concerned viz. an all-round education and a wide know-
ledge of political, financial and international affairs.

It is necessary to examine what is exactly the standard of
such education and knowledge: For this purpose sub-
paragraphs (a) and (c) of paragraph 1 of the scheme of service
have to be read together. The contents of sub-paragraph (c)
have already been referred to and need not be repeated; sub-
paragraph (a) provides, in effect, that a candidate is eligible
for appointment if he has either a diploma or degree of a
university or of an equivalent institution, or he is a barrister-
at-law, preference to be given, where all other qualifications
are of equal nature, to those who possess a diploma or degree
in law (including being barrister-at-law), in political science or
in economics, or general education of a level not below that
possessed by graduates of secondary schools, and, in addition
to such education, a long and satisfactory service in the public
service, .
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(" AimAcopa | TiThos mowvemornuiov f &Ans lootipov
oxoAfis fi Barrister-at-Law mpoTipfioecs Sidopévns &v mepi-
Trcoel fowv E\AwY TpogdvTwy, sl Tous kaTdxous SirmAwpda-
Tew f) TiTAwY vopkév (oupmepihapfovopiveov Tév Barrister—
at-Law) molhimedv f) olkovopixédy EmoTnuév §

Cevikf) HOp@wols EmiméSou oyl korrwTépou &moAuTtnplov
oYoMfis péons Ekmandevorws, EmmpoofiTws B pokpd kal
gudokipos Utrnpecia eis Ty KuPepmmikiyy “Ywnpeoiow™).

By reading together sub-paragraphs (a) and (¢) of paragraph
1 of the scheme of service it becomes clear, in my view, that
the all-round education and the wide knowledge of political,
financial and international affairs required under the latter
sub-paragraph cannot be anything that is beyond the
educational background of a candidate who is eligible by virtue
of the second part of the former sub-paragraph viz. one who
has general education of secondary school level and has had
a long and satisfactory service in the public service; it is not
reasonably possible to hold that the Council of Ministers,
when it adopted 'the scheme of service on the 15th June, 1967,
intended to introduce by means of the vague terms in which
sub-paragraph (¢} is framed any requirement for special
qualifications incompatible with -the minimum of the
educational qualifications which were defined, in very precise
terms, in sub-paragraph (a); in other words, the education
and knowledge required under sub-paragraph (c) cannot be
more than that which a person possessing the minimum of
the educational- qualifications specified in paragraph (a) can
acquire, in the ordinary course of life, through relevant reading
and experience and without any special studies for the purpose;
otherwise the second part of sub-paragraph (a) should have
been omitted altogether.

Bearing in mind the foregoing I shall deal now with the
application to the facts of the present case of the provisions
of the said sub-paragraph (c):

The Interested Party “was found by the Respondent
Commission to be the most suitable candidate for appointment;
and as it is abundantly clear from the minutes of the
Commission for the 19th October, 1967, that in evaluating
the candidates the Commission had duly in mind the provisions
of paragraph 1{(c) of the scheme of service there is no doubt
that the Commission did find that the Interested Party satisfied
the relevant requirements.
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As stated in the written statement of the Chairman of the
Commission, of the 9th November, 1968 (exhibit 8)}—(which
was produced with the consent of counsel for the Applicant
in reply to a request by such counsel to be informed as to how
the Commission felt satisfied that the Interested Party possessed
the qualifications prescribed by paragraph 1 (c)) — the
Commission relied in this respect mainly on the answers given
by the Interested Party, to a multitude of questions, put to
him when he was interviewed by the Commission.

In my opinion, in view of the already described standard
of the education and knowledge required under the said
paragraph i(c), it was possible to ascertain possession thereof
by means of thorough questioning at an interview.

Also, it scems that during the interview the Commission
came to know-—if this fact was not known already to any of
its members—that the Interested Party was the representative
of the Republic of Cyprus in various - Committees, formed
under the Treaty of Establishment, which was signed between
the United Kingdom, Greece, Turkey and Cyprus, on the
16th August, 1960, and that reliance was placed on this factor
in relation to finding the Interested Party to be duly qualified;
indeed, for any public officer to have been selected for
appointment as a member of Committees formed for purposes
of implementation of the provisions of such Treaty (and of
its Annexes) he ought to possess education and knowledge
of the kind required by paragraph 1(c) of the relevant scheme
of service; and such an officer would be bound to acquire
quite a lot more of such knowledge in the course of his work
as a member of the said Committees.

Lastly, the Commission took into account, in this connection,
the long and wide experience, as well as the efficient
performance, of the Interested Party in the course of his career
in public administration. In my view, even if one were to
leave aside the work done by the Interested Party as District
Officer at Limassol (in relation to which the Commission
relied also on personal views of its members, and I have
underlined the word “also” because it must be reasonably
presumed that in the normal course of events the Interested
Party was asked and spoke, at the interview, about this aspect
of his career), the efficient performance by the Interested Party
in carrying out a great variety of administrative assignments
prior to his appointment as District Officer at Limassol, as
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such performance ,is amply shown by the contents of his
personal file, does provide .good cause.for finding that the
Interested Party did possess education. and knowledge of the
kind required under paragraph.i(c).of the scheme of service.

In the light of all these considerations I have reached the
conclusion that it was reasonably. open to the Respondent
Commission to treat the Interested Party as qualified under
paragraph 1(c) of the relevant scheme of service and that in
the cnrcumstances I am not entitled to interfere wnth its f mdmg
in this respect (see, inter alia, Josephides and’ The Repubhc
2 RS.C.C. 72). It might be added, and it is not in dispute,
that, on the basis of hlS quahflcatlons the Interested Party
met the requlrements 1a1d “down by all the other provtsrons in
the sald scheme of service. L |

[ R 4 . w i ‘

+ 1 shall deal, next, with the conteation that the: Respondent;
in the absence of recent confidential reports about the Interested
Party and in thc abscnce of any ‘recommendation,: by his
superiors,‘ for" his a‘ppointmi:’nt 'to the post'concerned ought
to have requested from them an up -to-date report about htm

(T ' " S B "

It is* correct ‘that Stasinopoulos in his ibook “Lectures on
Administrative Law™ (*“Maffjparre Aloikntikou Aikaiou’”), 2nd ed:
(1957) at p. 347, points out-that a promotion cannot be effected
lawfully on the basis of reports about an officer which relate
to the distant past and that, in such a case, there must be
requested that the necessary.reports be prepared; and he
makes reference to, the decisions of the Greek Council of State
in cases 136/31 and 267/33. - oo o . L

These two cases in Greece were decided in factual and legal
51tuatlons different from that in the present case and they
thercfore,I clearly dlstmgmshable thefefrom; they are
qulte helpful, however in the' sense that' they indicate that
what has been set out, as aforesatd by 'Stasinopoulos by way
of a general proposmon—-and { am in agreement with it in
pr1nc1ple—sh0uld be treated as bemg apphcable in cases in
which the absence of recent confidential reports has a material
influence on the outcome of . the relevant admmlstratwe action
(as in  case 136/31) or a collective organ considers that such
reports are necessary in order to enab]e it to form an opmlon
about the efficiency and progress of a public offlccr (as in
case 267/33).

In the present case the application for appointment of the
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Interested Party was forwarded, to the Respondent Commission,
without any comment, by his immediate superior, the Director-
General of the Ministry of Interior (exhibit 4); I have no
doubt that if there was anything against the Interested Party,
which rendered him unsuitable for appointment to the post of
Director-General of the Ministry of Foreign Affairs, his said
superior would have drawn the attention of the Commission
to it, in forwarding the application of the Interested Party;
so, it may be taken that nothing of this nature existed. Nor
was it necessary for the Commission to know about the progress
in the public service of the Interested Party since the last
confidential report on him, which was in 1959, because it had
before it the personal file of the Interested Party and its contents
established clearly that by, already, 1960 the Interested Party
was a public officer possessing to a very high degree the ability
and experience that would render him suitable for appointment.

For these reasons I am of the view that it was reasonably
open to the Respondent Commission to proceed to reach its
sub judice decision without requesting any further report about
the Interested Party, from his superiors, and that the failure
of the Commission to call for such a report did not, and could
not, in the light of the circumstances of the present case, affect,
in the least, in a material respect, the outcome of the process
which led to such decision.

There remains, lastly, to decide whether or not, by selecting
for appointment the Interested Party, instead of the Applicant,
the Respondent Commission exercised in a defective manner
its relevant discretionary powers:

It is a fact that the Applicant was already in the service of
the Ministry of Foreign Affairs, whereas the Interested Party
was not and was serving in another branch of the public service;
moreover, it is correct that the Applicant was more qualified
academically than the Interested Party; and he knew German,
in addition to French, which both the Applicant and the
Interested Party seemed to know; thus, the Applicant
possessed more additional qualifications, in the sense of
paragraph 1(b) of the scheme of service, which provides that
knowledge of one or more of the main European languages,
other than of those required in any case (the mother-tongue
of the candidate and English), is to be considered as an
advantage.
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On the other hand, the Interested Party had in his favour
a varied, and very much longer .than the Applicant’s,
administrative experience in the public service and had served
at posts in such service which entailed the supervision of
personnel to a much larger extent than the public service posts
at which the Applicant had served; it is true, however, that
the Applicant must have gained some administrative experience,
and particularly as regards personnel matters, while being,
before he entered the public service, in the employment of
the Hellenic Mining Co., Ltd.; his service with the Bank of
Cyprus, Ltd. was of such short duration and so many years
ago that I am inclined to the view that it is not really a factor
of real significance.

Having in mind all the foregoing matters, as well as all other
relevant considerations concerning the Applicant and the
Interested Party such as the fact that the Interested Party but
not the Applicant, too, had passed various public service
examinations, I find, in the light, also, of the duties of the
post in question, which require to a very large extent
administrative experience and ability, that it was reasonably
open to the Respondent Commission to select for appointment
the Interested Party and that no ground exists entitling, or
requiring, me to interfere with the result of the exercise of its
. discretion in this connection; in taking this view I have
adopted what has been stated repeatedly to be the proper
judicial approach to a matter of this nature (see, inter alia,
Triantafyllides and The Republic (reported in this Part at p. 235
ante) and Ch. Georghiades and The Republic (reported in this
Part at p. 257 ante), and the case-law referred to therein).

Before concluding 1 might refer, also, in this respect, to case
2338/64 which was decided by the Greek Council of State;
it was stressed therein that in selecting the most suitable
candidate for appointment to high office in the administrative
structure the appointing authority is vested with quite wide
discretionary powers.

For all the reasons that I have stated in this judgment the
present recourss fails and it is dismissed accordingly; but,
bearing in mind, all the circumstances of this .case, and
particularly the fact that the Applicant, in view of his many
academic qualifications and of his being already, at the material
time, in the service of the Ministry of Foreign Affairs, must
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have felt, and naturally so, aggrieved by the appointment of
the Interested- Party—who was an outsider as regards such
service and less qualified academically—and that he was, there-
fore, entitled to place his grievance before this Court for judicial
examination and determination, | am not prepared to make
any order as’'to costs.

Application dismissed.
No order as to costs.
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