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estate of the deceased
Christos 1. Kontakis,

Appellants- Plaintiffs,

1. FROSO CHRISTOU as administrators of the
2. DEMETRIS CHARALAMBOUS

V.

CHARALAMBOS PALLIKARAS,
Respondent- Defendant.

(Civil Appeal No. 4847).

Social Insurance Law 1964 (Law No. 2 of 1964) section 45(1) as
amended by Law No. 28 of 1968— Death benefit and damages—
Social Insurance Fund—Obligation of the beneficiaries to
pay back to the Fund out of the damages awarded in fatal
accident or personal injuries cases, benefits already paid by
the Fund to the beneficiaries including the family of the de-
ceased— Deduction to be made by the Court (up to five years’
benefit) and paid to the Fund—Contributory negligence of
the deceased insured cannot be taken into account in quanti-
Jying said deduction and payment back to the Fund—See also
infra.

Social Insurance—Amended section 45(1) applicable not only
in cases aof personal injuries but, also in cases of fatal accidents—
Cf. section 26(1) of the said Law (supra).

Statutes—Construction  of—Principle  of  non-retrospectivity—
Section 10(2) of the Interpretation Law, Cap. 1—Otherwise
where ‘‘a contrary intention appears™—Section 10 (2} of
Cap. | (supra)—The amended section 45(1) of the Social
Insurance Law (supra) has retrospective effect in view of section
7 of the amending Law No. 28 of 1968 where such * contrary
intention appears .

Retrospective effect of statutes—See supra.

Contributory  negligence—Social  Insurance  Fund— Deductions
to be made in favour of the Fund from damages awarded to
insured persons or their personal representatives—Contributory
negligence of the person insured not to be taken into accoun,
in calculating said deductions—See supra.

This is an appeal by the administrators-plaintiffs from
the judgment of the District Court of Nicosia directing them
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to pay out of the agreed amount of damages awarded to them
for the death of the deceased Christos K., the sum of £780
to the Social Insurance Fund, being benefits already paid
by this Fund to the family of the said deceased under the
Social Insurance Law 1964 (Law No. 2 of 1964) as amended
by Law No. 28 of 1968.

The judgment appealed from is based on the amended
section 45 (1} of the Law read together with section 26 (1)
of the same Law. Both sections 26 (1) and 45 (1) are set
out in full post in the judgment of HadjiAnastassiou, J. It
is to be noted that by section 7 of the amending Law No. 28
of 1968 (supra), the provisions of the amended section 45
of the principal Law No. 2 of 1964 (supra) were made appli-
cable to proceedings pending on the date of the enactment
of the amending Law (viz. March 22, 1968) ; and, by necessary
implication, as it was held by the trial Court, to proceedings
instituted, like the present ones, at any time thereafter,

It was contended by counsel for the appellants-administra-
tors that the said amended section 45 (1) does not apply
to cases of fatal accidents but only to cases of * personal
injuries ”*; and that the words * personal injuries” used
in that section is not wide enough to include death resulting
from such injuries. It was further argued that section 45 (1)
has no retrospective effect and inasmuch as the fatal accident
in question occurred before the enactment of the amending
Law No. 28 of 1968 (viz. before March 22, 1968), the amended
said section 45(1) has no application to this case,

Dismissing the appeal and affirming the order of the trial
Court, the Supreme Court :— ’

Held, (1). The wording of section 45 (1) of the Social
Insurance Law 1964 as amended by Law No. 28 of 1968,
when read in conjunction with section 26 (1) of the same
Law (see the text of these sections posr in the judgment of
HadjiAnastassiou, J.) is clear and unambiguous, that it covers
also cases of death in addition to cases of personal injuries.
That is to say, that the deductions have to be made and paid
to the Social Insurance Fund as provided in the amended
section 45 (1).

(&) It is also clear that no account can be taken of any
contributory negligence by the deceased insured person
(Note : in the instant case such contributory negligence
was agreed to have been 30% and apportionment. made
accordingly).
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(2) With regard to the submission on behalf of the appel-
lants that the amended section 45 (1) of the Law (published
in March 22, 1968) has no retrospective effect, reference
should be made to section 7 of the amending Law No. 28
of 1968 which provides that the amended said section 45 (1)
shall also apply to pending cases. A fortiori it must
apply also to proceedings instituted thereafter as in the
instant case where the action was instituted on June 29, 1968
i.e. three months after the enactment of the amended section
45 (1) on March 22, 1968. It is immaterial that the accident
occurred on June 6, 1967. Because under section 10(2)
of the Interpretation Law, Cap. 1, where a law repeals another
enactment then, ‘' unless the contrary intention appears™
the repeal shall not affect any right, privilege etc. acquired
or accrued under any enactment so repealed or affect any
legal proceedings or remedy in respect of such right or pri-
vilege and any such legal proceedings or remedy may be
instituted or enforced as if the repealing law had not been
passed. But in the present case such *‘ contrary intention
appears "’ because by section 7 of Law No. 28 of 1968, the
amended section 45 (1) is expressly made to apply to pending
cases ; and a fortiori it applies to actions which had not been
instituted on the date of its publication in the Gazette (viz.
March 22, 1968).

Appeal dismissed with costs.

Appeal.

Appeal by plaintiffs against the judgment of the District
Court of Nicosia (Icannides, Ag. P.D.C.) dated the 9th
October 1969 (Action No. 2827/68) whereby the admini-
strators-plaintiffs were ordered to pay the sum of £780
to the Social Insurance Fund out of the agreed amount of
damages awarded to them for the death of the late Christos
Kontakis.

E. Vrahiru (Mrs), for the appellant.

S. Nicolaides, Counsel of the Republic, for the respon-
dent.

VassiLiapes, P.: Mr. Jusice Hadjianastassiou will
deliver the first judgment.

Habpjianastassiou, J.: This is an appeal from the
deciston of the District Court of Nicosia, given on October 9,
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1969, ordering the administrators-plaintiffs to pay out of
the agreed amount of damages awarded to them for the
death of the late Christos Kontakis, the sum of £780 to the
Social Insurance Fund.

On June 6, 1967, whilst Mr. Christos Kontakis was
riding his motor cycle along Nicosia—-Morphou road, he
was injured in a road accident, because of the negligent
driving of the defendant, who was driving his motor car
C. 970. On the 22nd of the same month, he died as a result
of his injuries. The deceased was 28 years of age, married
with two minor children, and was working as a mason for
a firm of building contractors. He was an insured person,
within the provisions of the Social Insurance Law, 1964,
(Law 2/64), and was entitled to disability benefit known
as " injury benefit ”’ under sec. 30 of the law. After his
death his widow and the two children became entitled
to death benefit under sec. 34 of the law.

On June 29, 1968, the administrators of the estate of the
deceased brought an action against Mr, Charalambos Palli-
karas, the defendant, claiming damages for the death of
the deceased because of the negligent driving of the defen-
dant. On January 17, 1969, the action was settled between
the parties for the agreed sum of damages of £3,300, plus
an amount of £120 for costs. The apportionment of
blame for the accident was also agreed to be 709, to the
defendant, and 30% to the deceased. This settlement
having been approved by the trial Court, counsel for the
appellant was asked to produce the required certificate
under sec. 45 of the law. As counsel objected that a de-
duction could be made under that section, though payments
of £20 per month were made by the fund to the family of
the deceased, the case was adjourned to enable the parties
to argue this point,

On October 9, 1969, the Court reached the view that
the sum of £780 should be deducted from the agreed
amount of damages awarded to the administrators, and be
paid over to the Social Insurance Fund. It is against this
order that this appeal is taken by the administrators. The
main argument of counsel for the appellants before this
Court, as indeed before the trial Court, was that the pro-
visions of sec. 45 (1) of the Social Insurance Law, 1964,
as amended by Law 28/68, do not apply to cases of fatal
accidents ; and that the phrase * personal injury ” used in
that section (as amended) is not wide enough to include
" death resulting from such injuries.
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1970 I consider it constructive to deal first with section 26 (1)
May i3 of the Law 2/64, which reads :—

C::;c;i%u * Subject to the provisions of this Law, where an
N ANOHIER employed insured person suffers personal injury caused
v, on or after the appointed day by accident arising out
CHARALAMBOS of and in the course of his employment being insurable
PALLIKARAS employment, then—
Hadjiana- (@) temporary occupational disability benefit hereinafter
stassiou, J. referred to as “injury benefit ” shail be payable

to the employed person if within a period of twelve
months from the date of the accident he is, as a
result of the injury, incapable of work ;

(¢) occupational survivor pension hereinafter referred
to as ‘death benefit’ shall be payable to such
persons as are hereinafter specified if the death
of the employed person results from the injury.”

Section 45 of the same law, as amended by Law 28/68
which came into force on the 22nd March, 1968, is in these
terms :—

«45.—(1} 'Oodkig 1| owpatikl BAGPn & fiv mapoyd Suvapet -
1ol mapdvrog Népou elval kataPintéa npokakeitar Omé nepr-
ordoeg Snpoupyoloag vopkiv dmoypéwaov eig mpdowmov
&Aho fi Tov épyodéTnv fj Etepov mpbowmov Sid Tag mpdleig ..
| mapaieldeis Toll dmolou elvar dmedBuvog & Epyoddbmg Toi
BAapévrog mpoowmou mipdg karaPoriv amolnpdoewy dva- -
$opikiig Tpdg Taly, ciddv TGV Ev TG wapdvri Néuw Sakap-
Bavopévwy mapepmodifer v Afifiv  SikaoTik@v  pETpuLy
tvavriov 1ol &v Adyw mpoowrnou mpog Blexdiknow arwoln-
progewy kai v diekdiknov WoalTtwg Tapoxfic duvéuel
7ol mapbdvrog Népou :

Noteltar 871 iv mepimmoel Embikdoewe amolnuooewy 1o
AikagTiiplov tv 1) dnoddcer adted Siardoon v &k Tol
nogol Toltou adalpeowv kal karaBoriv cig 16 Tapeiov TGOV |
karwl moov div Talta elvat pikpdrepa tol moool Tow .-
tmdikacBeiotv dmolnpuoev—

{a) &v mepinTwoa xab v EFnavoev /i8R va xaraBaiinral
mrapoy £ig Tév Bikawoilyov, TGv 5o Tpitwv Tol mpaypa-
Tikoll moool THg mapoyfic # dmola tAfdln Omd Tol
Bikalolyov mplv fj olTog cupmAnpworn v dhkiav Tév
tthkovra meEvre Erdov: §

(#) v olgdfimote &M mepimT@ioe, TOV d0o Tpitwv Tol
nocol Tiig mapoyfig Té dnolov EEenpiifn Ind Tob NpwTou
Acitoupyol "Acdarioswy &1 Ba kareBdiheto elg ToV <
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Sikatolyov &1a Tiv admiv PAGPnv Si1d xpovikdv Sidommpa
névre Er@v dmd Tiig dpepopnviag Tig PAaPng, fi tav 6
Sikalolixog oupmhnpol 1o #EnkooTdv mépmmov Erog TG
fAkiag abTol mpd Tiig mapdBou T@v mivre Erdv Sd T
xpovikov Sdompa &md Tig Auepopnviag g PAdpng
dypr g fucpounviag Tijg ovpminphcews TOv EEfikovra
mévie BT Tijg filiklag altol, mavrdg ypovikol Saomy-
parog peta THv fuepopnviav Tfig TolalTrg CUPTIANPLOEWS
pfy AapPavopévou Om* Bfuv:

Notital mepaitépw 81t 10 oliTw ddapetéov moodv tfa-
kpifoilirar abTemayyédtwg Omd ol Awaomplow tmi 7} Baoe
movortomTikeld ikdidopévou Imd TOU Mplstou Aaroupyoi
‘Acpalioewy, 1O dmoiov .moTomomTikdy dmoTeAel Sid Tolg
okomolg Tol mapbdvrog ApBpou papTuplav g mpdg Ta tv alTd
dvadepbpeva, Eiktdg Eav Td Atkaomipliov alremayyéATuig
fi 7 alrfoer dwadikou fifehe Tnmicel dmwg 6 Ekdwoag TolTo
xMbij Qg pdprue.

(2) ’ »

It would be observed that the purpose of this section
was to put the injured person to his election to decide whe-
ther he would take proceedings against a stranger to recover
darnages or claim a benefit under the law, but in any event,
he was not entitled to recover both damages and benefit.
In simple language, the purpose of this section was not to
give a right to an injured person to claim double compensa-
tion.

The trial Court, dealing with the construction of the
phrase “ personal injury ” had this to say in 1ts judgment
at p. 24 :—

‘“ Since the phrase whenever a person suffers ‘ personal
injury ’ appearing in the commencing part of Section
26 (1) is the occasion which creates the right, inter alia,
to a benefit as a result of death followmg a personal
injury, then the words °personal mjury appearing
in Section 45 (1) must, in our opinion, be construed
so as to include cases of death.”

Having considered the wording of section 45 (1) of the
Social Insurance Law, 1964, as amended by Law 28/68,
when read in conjunction with section 26, I am of the view
that it covers also cases of death in addition to cases of
personal injury ; and the deductions have to be made by
the trial Court and paid to the Social Insurance Fund.
[ would, therefore, affirm the judgment of the Court on
this point and dlsmlss the contention of counsel for the
appellant.

157

1970
May 13
Froso

CHRISTOU
AND ANOTHER
v
CHARALAMBOS
PALLIKARAS
Hadjana-
stassiou, J



1970
May 13
FRrRoso

CHRISTOU
AND ANOTHER
V.
CHARALAMBOS
PALLIKARAS
Hadjiana-
stassiou, |

As regards the second contention of counsel that the trial
Court ought to have taken into account the percentage of
contributory negligence of the deceased, I take the view
that such argument is untenable, because no such provision
can be found in our law with a view to reducing the sum
of money payable to the Fund. I would, therefore, dismiss
also this contention of counsel.

Finally, counsel for the appellants have contended that
section 45 of the Social Insurance Law (as amended) has
no retrospective effect, notwithstanding the provisions of
section 7 of Law 28/68.

In view of the clear and unambiguous language of the
amended section 45, which is expressly applicable to pending
cases or applications for the grants of benefits or for the
grant of compensation, then certainly it applies to this case,
although it had not been instituted on the date of its
enactment,

For the reasons I have endeavoured to explain, I would
dismiss this appeal.

VassiLIADES, P.: The facts in this case are clearly
stated in the judgment of the trial Court. The deceased
was injured in a road collision which occurred on June 6,
1967. He died as a result of his injuries about two weeks
later, on the 22Znd of June. At the material time he was
a mason in the employment of contractors ; and as an
employee he was entitled to certain benefits under the
Social Insurance Law (2 of 1964). Upon his death, his
widow and two minor children became entitled to the
benefits payable to them under the statute, from the Social
Insurance Fund. In fact they have been receiving such
benefits ever since.

For the injuries received at the collision and the death
which ensued from those injuries, the administrators of
the estate of the deceased sued the driver of the vehicle
involved in the collision, for negligence. The result of
those proceedings was a judgment in favour of the estate
of the deceased and his dependants (the widow and two
minor children) for £3,300 which were duly apportioned
by the trial Court according to law. The amount of the
compensation was found on the basis of an admission made
at the trial regarding liability for the collision. The effect
of the admission was that the deceased was guilty of
contributory negligence to the extent of 309 in the negli-
gence which caused the accident ; and the amount of
compensation was found upon that basis.
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At the conclusion of the trial and for the purposes of
the judgment, the Court called for the statutory certificate
under section 45 of the Social Insurance Law, regarding
the amount payable to the Social Insurance Fund out of
the compensation awarded to the dependants of the de-
ceased as contribution to the Fund. The trial Court after
hearing both sides on the peint, decided that the dependants
were entitled to the amount of the compensation awarded
under the judgment, in addition to the benefits payable
to them out of the Fund but they were liable to pay a con-
tribution of £780 to the Fund out of the amount of the
compensation awarded under the judgment.

Against this decision of the trial Court the appellants
took the present appeal mainly based on the contention
that the relative provisions of the Social Insurance Law
were applicable in cases of personal injuries ; and were
not applicable in cases where death ensued from such
injuries. It was further contended on behalf of the appel-
lants that the dependants are not liable to make any payment
to the Social Insurance Fund from the amount of the com-
pensation awarded ; and that in any case, they were liable
to pay the amount of £780 as decided by the trial Court,
such amount should be reduced by 30%, that is, by the
extent of the contributory negligence of the deceased to
the cause of the accident.

After hearing counsel on both sides in this case, 1 agree
that the appeal fails for the reasons given in the judgment
of the trial Court and expounded further in the judgment
just delivered by Mr. fustice Hadjianastassiou, 1 think
that the matter was rightly decided by the District Court ;
and the appeal should be dismissed.

]OSEPHIDES, J. © T also agree and I would like to add a
few words,

The wording of section 45 (1) of the Social Insurance
Law, No. 2 of 1964, as amended by Law 28 of 1968, when
read in conjunction with section 26, is clear and unambi-
guous, that it covers also cases of death, in addition to
cases of personal injuries. That is to say, that the deduc-
tions have to be made and paid to the Social Insurance
Fund as provided in the amended section 45(1). It is
also clear that no account can be taken of any contributory
negligence by the deceased insured person.

In the present case the beneficiaries will have received
in a period of five years the sum of £1,170 as death benefit
and out of that they will be required to pay the sum of £780.
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Josephides, J.

With regard to the question whether the amended section
45 of the Social Insurance Law (which was published in
the Gazette of the 22nd March, 1968), has retorspective
effect, reference should be made to section 7 of Law 28
of 1968 which provides that the amended section 45 shall
also apply to pending cases. The relevant dates in the
present case are the following :

The accident occurred on the 6th June, 1967, the person
injured died on the 22nd June, 1967. Letters of Admi-
nistration were taken out on the 26th October, 1967, the
amended section 45(1) was published in the Gazette in
Law 28 of 1968 on the 22nd March, 1968, and the present
action was instituted some three months later on the 29th
June, 1968,

The provision with regard to the effect of the repeal
of a law is to be found in section 10, sub-section (2), of
the Interpretation Law, Cap. 1, which provides that where
a law repeals any other enactment, then, ‘‘ unless the
contrary intention appears”, the repeal shall not affect
any right, privilege etc., acquired or accrued under any
enactment so repealed, or affect any legal proceedings
or remedy in respect of any such right or privilege, and
any such legal proceedings or remedy may be instituted or
enforced as if the repealing law had not been passed.

The question which arises is whether ‘‘the contrary
intention appears . To my mind the contrary intention
clearly appears because the amended section 45 is expressly
made to apply to pending cases and, a fortiori, it applies
to actions which had not been instituted on the date of
its publication in the Gaszette. For these reasons 1 agree
that the appeal should be dismissed.

VassiLiapes, P. : In the result the appeal is dismissed
with costs.

Appeal dismissed with costs.
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