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[HADJIANASTASSIOU, 1.}
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

MODESTOS SAVVA PITSILLOS,

Applicant,
and

ELIAS ARISTODEMOU,
Respondent.

{Case No. 11/69).

Constitutional and Administrative Law—Recourse under Article 146
of the Constitution—Judicial decision—Cannot be made the
subject of the said recourse—See also herebelow.

Jurisdiction—Jurisdiction of the Supreme Court under Article 146.1
of the Constitution—Confined only and exclusively to matters
concerning a decision, act or omission of any organ authority or
person exercising executive or administrative authority—See,
also, herebelow.

Jurisdiction—Jurisdiction of the Courts of the Republic—Articles 146,
152 and 155 of the Constitution; and the Administration of
Justice (Miscellaneous Provisions) Law, 1964 (Law No. 33 of
1964) section 11(2).

Recourse under Article 146 of the Constitution—See above.

Recourse—Frivolous—OQObviously frivolous—Article 134.2 of the Con-
Stitution.

Observations by the Court regarding the need for a legal aid scheme.

The facts sufficiently appear in the judgment of the Court
dismissing this recourse against a decision of the Supreme
Court in its appellate jurisdiction.

Recourse.

Recourse for a declaration that the decision of the Supreme
Court in a civil appeal, against a judgment of the District Court
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of Nicosia dismissing an -action for damages for personal
injuries, should be reviewed.

Applicant in person.
Ch. Velaris, for the Respondent.
The following judgment was delivered by:-

HADJ1ANASTASSIOU, J.:  The decision of this recourse appears
to me to involve a question with regard to the true construction
of para. 1 of Article 146 of our Constitution.

The facts are very simple. The Applicant has brought an
action, No. 1249/67, in the District Court of Nicosia, claiming
personal damages against the defendant, Elias Aristodemou,
for assaulting him on April 2, 1965. The trial Court, after
hearing the parties, delivered its judgment dismissing the action.
The Applicant appealed to the Supreme Court under Order 35
of the Civil Procedure Rules, but the Court of Appeal, after
hearing the appellant and counsel for the Respondent, dismissed
the appeal with £12.—costs against the Appellant.

On January 13, 1969, the Applicant filed the present
application, praying for a declaration by this Court that the
decision of the Supreme Court in Civil Appeal No. 4688* should
be reviewed. On January 29, 1969, the opposition was filed
and it was based, inter alia, on the following grounds of law:
(a) that the said decision of the Supreme Court in Civil Appeal
4688 is not an act or omission of any organ, authority or person
exercising any executive or administrative authority in
accordance with the provisions of Article 146 of the Constitu-
tion; (b) that the Supreme Court, in its appellate jurisdiction,
has decided the said civil appeal No. 4688, under the provisions
of Article 155 of the Constitution and of the Civil Procedure
Rules Cap. 12 Order 35 and, therefore, its decision cannot be
reviewed.

The Applicant today, in his long address to the Court, has
contended that this Court, in its revisional jurisdiction, ought
to review the decision of the Court of Appeal and declare it
as being nuil and void and of no effect whatsoever; and
because the Court of Appeal did not afford him all the time
in the world to address them, thus contravening Article 28
of the Constitution. Furthermore, he argued that the trial
Court has failed to record matters of substance during the

*Published in (1968) 12 J.S.C. 1409,
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trial of action No. 1249/67, and that the Court of Appeal has
failed to make a specific finding on this issue.

I would like, at this stage, before dealing with paragraph 1
of Article 146, to make it quite clear that this case would have
never come before this Court, if the Applicant had either
assistance of a lawyer of his own choice, or in some way he
could have received free legal advice under a legal aid scheme
which, unfortunately, is not yet in existence in Cyprus. Indeed,
the need of such a legal aid scheme is most felt in this case,
because it would have saved the valuable time of this Court,
and it would also have saved everybody the trouble and expense
of this frivolous litigation. In the light of this statement, ]
would further add that this is the first time in the history of
the Courts of this country, or indeed of any other country,
that one member of the Supreme Court, sitting as an
administrative Court, is asked to review in a recourse the
decision of the Supreme Court in its appellate jurisdiction.

As this application appeared on its face so obvious that
this Court had no jurisdiction to adjudicate on a recourse
made to it in respect of a judicial decision of the Court of
Appeal, 1 was wondering, before the hearing of this recourse,
whether the Court would invoke the provisions of paragraph 2
of Article 134, and dismiss the recourse which, 1 repeat, appears
to be prima facie frivolous. In the absence of any authority
on this point, and having heard no argument to that effect in
advance, I have decided—fully aware that the time of the
Court would have been wasted—to afford the Applicant a
public hearing.

I would, however, in fairness to the Applicant who is not
a legally trained man, state that even at a late stage when he
was arguing his case, he realized that he could not invoke the
provisions of the said Article 146, and went on to make a
declaration that he was not proceeding with this recourse under
the aforesaid Article.

I consider it pertinent to quote from the short judgment of
the Court of Appeal -~

« To TpwTddikov AwaoThiptov &méppiye THy v Adyw &mad-
ow &mogevBiv &T1 & égeoelwv Bdv EBikanoUTto var Eyeipn
TauTny Bebopévou &1 Ty 3ny MapTiou, 1966, OTe ouvefi-
Bdobn tvomov ‘Emepyioxou Awootnplov v Asukwoia
drywym) 1187/65, karaywpiofeioa Umd Tol Epeoeiovtos KoTd
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. TOU tpeaiPAiTov xal &AAwY Tpoocav, & Epedeicov EBHAWoE
pnTids (dos dveypdign xod' els T& TparTig, IS¢ Tewgfpiov” 1)
4T ‘Ghan ol &EA\Aan Biopopad Tou petd -TQV -Evaryoifvewy oup-
Pipdlovran.’ ) .- .

O vaywv otjuepov Btv fipvin ST wpodPn s THy ShAwow
Tamy, AN loyupiotn 871 f) ot ShAwors Siv dvepépeTo

,xai els Thy ExxpepoUocw TOTE dmaiTnoly Tov kaT& Tou Egeoi-
PMiTou B, émmiBeowv, &v oyfos Trpds v dmolow Bév elye

. HEXp TOTE KaTaywprfioal &ywyhv kex' auTol.- .

Kord Tiv fjpetépav yvdbuny 1o mpwtddikov AikaoTiipiov
opbdds fHpprveuce Tov oupPipacudy g 3ns MapTtiou, 1966,
eis Ty dywyfy 1187/65, kol xorédniey ol els 16 oup-
Tépaopo 611 & Epeoelwv Eykorihenpe TéTe olawBnroTe drad-
oiv Tou Thy Smolov Tuyde elye kaTd ToU EpePAfiTou Bid
™y fribow s 205 "AwpiMov, 1965, kal 6T, ouvends,
btv EikanoUTo vit KaTaXwphoT) perEmaiTa dywyny dmaiTév
dmrolnuicdoels Bia Ty mepl fis & Adyos Eribeow.» '

It is not in dispute that upon the coming into force of this
Constitution, the Supreme Constitutional Court had exclusive
jurisdiction to adjudicate finally on a recourse involving alleged
unconstitutionality, illepality, or excess or abuse of power
involved in matters concerning a decision, act or omission of
any organ, authority or person exercising executive or
administrative authority. There can be no doubt that Article
146 was specifically intended to create a separate. system of
administrative justice which has been entrusted to that Court,
and that the Court can only adjudicate in cases relating to
matters where consequent upon its decision, the Court may
order the Respondent to take some executive or administrative
action. That this is not so in this case is obvious.

With regard to the judicial power of the High Court and .

the subordinate Courts, Article 152 reads as follows:—

“I. The judicial power, other than that exercised under
Part IX by the Supreme Constitutional Court and under
paragraph 2 of this Article by the Courts provided by a
communal law, shall be exercised by a High Court of
Justice and such inferior Courts as may, subject to the
provisions of this Constitution, be provided by a law
made thereunder.” ’ .
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It would be observed, therefore, that Articles 146 and 152
are substantive enactments dealing directly with the jurisdiction
of the Courts of the Republic.

Article 155 is in these terms:—

“1. The High Court shall be the highest appellate Court
in the Republic and shall have jurisdiction to hear and
determine, subject to the provisions of this Constitution
and of any Rules of Court made thereunder, all appeals
from any Court other than the Supreme Constitutional
Court.”

With the enactment of the Administration of Justice,
(Miscellaneous Provisions Law 1964) the jurisdiction and
powers exercised by the Supreme Constitutional Court and by
the High Court, is now exercised~—since 9th July, 1964—by
the Supreme Court.

Section 11(2) of Law 33/64 reads:-

“ Any original jurisdiction vested in the Court under any
law in force and any revisional jurisdiction, including
jurisdiction on the adjudication of a recourse made against
an act or omission of any organ, authority or person
exercising executive or administrative authority, as being
contrary to law in force or in excess or abuse of power,
may be exercised, subject to any Rules of Court, by such
Judge or Judges as the Court shall determine; provided
that, subject to any Rules of Court there shall be an appeal
to the Court from his or their decision.”

It would be observed, that on the adjudication of a recourse
made against an act or omission of any organ, authority or
person exercising executive or administrative authority, the
recourses are tried by a single member of this Court with a
right of an appeal to the full Court.

With regard to the true construction of paragraph 1 of
Article 146, it becomes very clear, in my view, from what I
have already said, that the jurisdiction of this Court is confined
only and exclusively to matters concerning a decision, act or
omission of any organ, authority or person exercising executive
or administrative authority; and has no jurisdiction or
competence to deal with the decision of the Appeal Court,
complained of in this recourse, because it is a judicial decision
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and, therefore, cannot be made the subject of a recourse to
this Court under the said Article 146 of the Constitution,

For the reasons 1 have advanced, I have reached the
conclusion that this recourse should be dismissed with costs
in favour of the Respondent, to be assessed by the Registrar
of this Court,

Recourse dismissed with costs.
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