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Cun;nms IN THE MATTER OF ARTICLE 146 OF THE
L. VARNAVA CONSTITUTION
v,
(angj CHRISTAKIS L. VARNAVA,
_OFFICER Applicant,
Nicosia
AND ANOTHER) and

THE REPUBLIC OF CYPRUS, THROUGH

1. THE DISTRICT OFFICER AS CHAIRMAN OF
THE IMPROVEMENT BOARDS OF NICOSIA,

2. THE MINISTRY OF INTERIOR,
Respondents.

{Case No. 196/67).

Recourse under Article 146 of Constitution—Time within which
a recourse may be filed—Article 146.3—Provisions as to time
are mandatory and have to be given effect to in the public interest
—Confirmatory act or decision as distinct from an executory
act or decision—An act or decision merely confirmatory of
a previous one is not an executory act or decision-—Consequently
it cannot be made the subject of a recourse under Article 146—
Otherwise in cases where a confirmatory act or decision is
done or taken after a new inquiry—What does a new Inquiry
amount to—Qmission—In the absence of legislation regulating
a given matter, there can be no question of an omission where
the administration has no duty to discharge, once it has long
before taken a decision in the matter.

Administrative and Constitutional Law— Recourse under Article
146 of the Constitution—Time-—Article 146.3.—Administrative
act or decision—Executory act or decision—Confirmatory act
or decision—Omission—Article  146.1— New inquiry— See
ahbove.

Confirmatory act or decision—See above.
Executory act or decision—See above,
Omission—See above.

Time—Article 146.3 of the Constitution—See above.

New inquiry—When does a new inquiry exist—See above.
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The Applicant was a clerk in the service of the Improvement
Boards of Nicosia. By letters addressed to the Respondent
District Officer, dated June, 9, 1966 and September 24, 1966,
respectively, he submitted his resignation from that post,
requesting to be paid a gratuity benefit. On October 6,
1966, the Respondent District Officer who under the relevant
Law, is the Chairman of all the Improvement Boards of
Nicosia District, replied to the Applicant’s said two letters,
whereby he informed the Applicant that his resignation
was accepted, but that his request for gratuity could not
be acceded to in view of the Regulations in force. The
Applicant reverted to the matter through the Trade Unions,
SEK and PEO, by their letter of October 21, 1966. On
November 22, 1966, the District Officer replied to the Secre-
taries of the said Trade Unions, informing them that the
Applicant resigned his post voluntarily and that in accordance
with the existing Regulations he was not entitled to the pay-
ment of any gratuity. Almost a year later, on September,
4, 1967, Applicant’s counsel wrote to the District Officer
a letter requesting, inter alia, (a) re-examination of the question
of gratuity of the Applicant; (b) to be given a duly reasoned
reply under which Regulation or Regulations the Applicant
was precluded from receiving the gratuity prayed for; and
(c) to be informed on what basis in four other cases such a
gratuity had been paid. On October 5, 1967, counsel for
the Respondents replied to Applicant’s counsel, referring
him to the previous correspondence of the District Officer,
namely to the latter's aforesaid two letters of October 6 and
21, 1966, addressed 10 Applicant and the Trade Unions
Secretaries, respectively (supra).

The Applicant feeling aggrieved filed the present recourse
on October 21, 1967, seeking a declaration (a) that the decision
of the Respondents or either of them communicated to Apph-
cant’s counsel by the aforesaid letter of October 5. 1967
of Respondents’ counsel, is null and void: and {b) that the
ommission of Respondents or either of them to examine
Applicant's complaint as embodied in the said letter of his
counsel dated September 4, 1967 (supra), ought not to have
been made.

In their opposition, the Respondents raised three pre-
iminary objections: (a) the recourse is out of time: {b) Res-
pondents™ counsel’s letter of October 5, 1967 (supra) does
not contain any decision of the Respondents and therefore,
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no recourse lies against such a letter; (c) Respondents’ omission
to examine Applicant’s complaint embodied in the said
letter of his counsel dated September 4, 1967 (supra) amounts
to a merely confirmatory act of the previous acts or decisions
and, therefore no recourse lies against such an omission.

The Court tried first the legal issues referred to; and dis-
missing the recourse:—

Held, (1) {a). 1t is obvious, in my view, that the letter
dated October 5, 1967, of Respondents’ counsel is a mere
repetition or confirmation of previous letters which the District
Officer wrote in 1966 in the same matter (viz. the said letters
dated October 6, 1966, and October 21, 1966, supra).

{b) It is a well settled principle of Administrative Law
that confirmatory acts or decisions, unless done or taken
after a new inquiry—--which is not the case herein—are not
executory acts or decisions; and, therefore, they cannot
be the subject of a recourse under Article 146 of the Constitu-
tion (See Kolokassides and The Republic (1965) 3 C.L.R.
549; and (on appeal) (1965) 3 C.L.R. 542; Ktenas and Another
{No. 1) and The Republic (1966) 3 C.L.R. 64, at p. 73. See,
also conclusions from the Jurisprudence of the Greek Council
of State 1929-1959 at p. 240).

{2) Consequently, in so far as the present recourse is
aimed at the decision communicated to the Applicant by
the District Officer’s aforesaid letters of October 1966, then,
obviously, the recourse is out of time in view of the provisions
of paragraph 3 of Article 146 of the Constitution regarding
the prescribed period of 75 days, which are mandatory and
have to be given effect to in the public interest (See Moran
and The Republic, | RS.C.C. 10; Holy See of Kitium and
The Municipal Council of Limassol | R.S8.C.C. 15; Joyce
Markoullides and The Greek Communal Chamber, 4 R S.C.C.
7.

{3) (a) But it was argued by counsel for Applicant that
the recourse is not out of time because there has been an
omission on the part of Respondents to re-examine the Appli-
cant's case consequent upon his (counsel’s) demand in his
said letter of September 4, 1967.

() In my view there can be no question in this case
of an omission within Article 146.1 for the very simple reason
that in the circumstances the administration had no duty
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to discharge because it had decided long before that the
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Applicant was not entitled to a gratuity benefit. oc.t._ 4
CHRISTAKIS
{¢) Furthermore, the refusal of the administration to L. VARNAVA
re-examine the case of the Applicant with a view to revoking Rzp:fnuc
or withdrawing their previous decision, is not an act or deci- (gﬁ’gg
sion of an executory nature, but only a confirmatory act; NICOsIA

consequently, it cannot become the subject of a recourse
under Article 146 of the Constitution.

{d} Of course, it would have been a different matter,
if the Administration before replying to the letter of Appli-
cant's said letter dated September 4, 1967, had embarked
on a new inquiry into the case. Such act or decision although
of a confirmatory nature could be considered as being of
an executory nature. (See Stassinopoulos, on the Law of
Administrative Disputes 4th edition, at p. 175).

Per curiam: For the guidance of the Administration, I would

like to pose the question: When does a new inquiry
exist? On this point I would like to quote, from
Stassinopoulos op. cit. p. 176 {Editor’s Note: this
passage, both in Greek and in English translation,
is quoted in the Judgment post).

Cases referred to:

Kolokassides and The Republic (1965) 3 C.L.R. 549; and
{on appeal) (1965} 3 C.L.R. 542;

Ja}m Moran and The Republic 1 RS.C.C. 10;

Holy See of Kitium and The Municipal Council of Limasso!
1 RS.CC. 15;

Joyce Marcoullides and The Greek Communal Chamber,
4 RS.CC. 7;

Ktenas and Another ( No. 1) and The Republic (1966) 3 C.L.R.
64 at p. 73;

Decisions of the Greek Council of State; No. 37/1937, in the
Decisions of the Greek Council of State 1937, Vol. A 1. 814,
at p. Brs No. 758/1938.

AND ANOTHER)

Recourse,

Recourse against the decision of the Respondents concern-
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ing the payment of gratuity to Applicant upon his resignation
from the service of Respondent 1.

L. Clerides, for the Applicant.

K. Michaelides, for the Respondents.
Cur. adv. vult,

The following Judgment was delivered by:-

Habpnanastassiou, I.:  In this recourse, the short question
between the parties, being a preliminary point of law, is
whether this Application has been filed in the court within
time i.e. before the lapse of 75 days as provided for in para-
graph 3 of Article 146.

The undisputed facts are in brief as follows:

The Applicant was appointed on July 1, 1959, as a clerk
of certain Improvement Boards; but later on, on October 1,
1963, he was re-appointed to serve all the Improvement
Boards of Nicosia District, at a salary scale of £308-596,
plus cost of living allowance, payable by monthly instalments.
The period of appointment was renewed from vear to year,
unless either party terminated the contract of service by
giving two months notice in advance, prior to the expiration
of the period of service. Although the post to which Appli-
cant was appointed was permanent but not pensionable,
on March 18, 1966, he was informed in writing by the District
Officer that the said post was made pensionable.

On June 9, 1966, the Applicant addressed a letter to the
District Officer, exhibit 7, in which he says:

«Noppdve TRV TRy vd o8s TARpogophow 6T1 TTPOCPATWS
drredéxny Biopopdy wopd T ‘ETonpeig «XIATONy els
8tow Ty dmoiav kplvw onuavTikés auupepwTépav &1° EuE,
B8& kAnGd 8¢ O dvahdBw T& véa pou xabfkovta Tepi
fi kara ThHv Inv ZewveuPplou, 1966.

“Ofev TrapakaAd dmwes Sexbfite THY Tapaitnoly pou
ik THs Béoews ToU popporéns v ZupPouiicov BehTio-
oews Tiis ‘Emapyias Asukcaciog &mo Tiis s dve fipepoun-
viag, Béow Ty dmolav koréxe &mo s Ins “lovAiioy, 1959.

ApatTopar TS elkcuplas TaiThs va Ekppdow Eykapbiws
Tas ey apioTicas pou Trpds “Yuds S1& Thyv peyioTny PofiBaiav,
matpikny kaBobnynow kal wANen xaravénow Ty droiav
gmreBeifare wpos Eud xatd TV Sidpreiav TR Umrnpeaias
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pou els 16 ‘Yuérepov ypageiov. TMapokoAd Smes SioPi-
Paonte xal weds wdvras ToUs Uplorapbvous Yudv Td
alotipord pov xad Tés elyapioTias pov Bik THY elybvaiay,
Porfifeiav kol kerravénow Thy dmolav Emebeifovrto doaites
wpds Eut. AaPePondd Bt ‘Ypds Om ) mepd TH “Ypetépe
ypagelov Ummpecia pov 8é rapanelvn s fpt dAnoudvnTos.

Nepeitéper dmibupd Smreds UmoPfdhw Trpds ‘Yuds v
UoTény pou mapdddnow iva pepypviiomTe ©oTe v& pou
xoToPAnG TO oyxeTikdy @rAoddpnua, ©s HBAaTe kplvn
ouppepoTepoy B1° Epby

. On September 24, 1966, the Applicant before receiving
a reply, wrote another letter to the District Officer informing
him, that he was definitely retiring from his post on October
31, 1966; and that he requested his leave before his retirement.

It would be observed, that in both these letters the Appli-
cant had never raised a point or in any way made a reservation
that his resignation was conditional on receiving his gratuity.
On the contrary one reading his first letter would be inclined
to take the view, that his resignation was due to the fact
that the Applicant had secured a much better job.

On October 6, 1966, the District Officer, who under the
law is the Chairman of all the Improvement Boards of Nicosia
District, replied to the Applicant by letter exhibit 1. It
reads:

CEmMBupd va dvagepBdd els Tds EmaoTolds oas fiuepounvias
915 'lowviou kal 24ns Zemrepppiov, 1966, Bik Tév dmoicv
UroPdAAeTe mopadTow &k Ths Bfoews oas, & Mpagpéws
TGV ZupPouhlov BekTichoews Asurwaotas, kol vd ods An-
pogopfiow 871 Td ZupPoliia BeATicdoews Asvkwolos tvé-
kpwvey Thy Topaitolv gas &wd Tiis 1ns NosuPplov, 1966.

2. Mopaywpestran ey Upuds &Saia drmrovoios dmd THS
8ns "OxtwPplov, 1966, péxpt tfis 31ns 'OxTwpPpiov, 1966.

3. "Ooov Gpopd Thv Topoxhiv ¢ricdwpnuaros petd
AUTMS pou ods TAnpogopdd ST1 koardmriv Eferdoews &me-
Belyfn &T guupdvws Tév UproTapévey Kavonouddv Tév
ZupPoulwov Biv SikanoUode cis THy Tapoxhv oloubftroTe
@1AcSwpruaTos.

4. 'Ev téha fmbup®d vd ods ebyapioThow, Téoov ik
Hépous TGV ZupPouvriwy Soov kai éuou TpoocwTrikdds Sik
v [fjdov xal dvdiagépov Td dmolov Emebelfoate xatd THY
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0::‘3534 Umép Terdi Ummnpeciov gas els & SupPoliia PeATicooews,

— kol vd o8¢ ebynfdd Td PéAmiota el THV véav gas oTabio-

CHRISTAKIS Sponiow.»
L. VARNAVA

v

REPUBLIC As a result of this letter the Applicant invoked the support
(I())E:;I;l;f of the Trade Unions, SEK and PEO, who jointly addressed
Nicosia a letter, exhibit 2, to the District Officer, dated October 21,

AND ANOTHER) 1966. It reads:

«Ar EmioToAfis oos fiuepounyios 6/10/1966 &mevBuvoptvms
Tpds TOHV UmdAAniov Té&wv ZupPouhiwv BeATicdosws k.
Xpiorérny BapréPov Sois dmeydprioe olksioBehdds ik Tiig
Umnpecias Tév mAnpogopelTte &1 Biv BikaioUTan THV TTAT-
popf) QIACBWPNHOTOS AFUTTNEETTTEWS.

Acyppavoptvou U SYv TGOV UQIOTaUEVWY KOVOVIGHGV
Emi ToU Tpokaipfvou, xofdes kol Thv yvwudTevow Tou
vopikol Tév ZupPouhicv, s drions mponyovuévey Trapo-
poicv TepiTrToEwy drov TANpddn giacBwpnua dpurin-
peThHoews, Exoune THY Yyvooun Omws YopmyNoete oToV
tv Ady UmdAAnAoY TO UTrd TV KOVOVIGUEY TTPOVOOUMEVO
TOGd.»

It is clear that in this letter, exhibit 2, the Applicant through
the Unions, put forward the issue of discrimination, because -
as it has been alleged in other similar circumstances gratuity
had been paid by the Impovement Boards to four other
persons on the date of their retirement. It is pertinent,
[ think to remark that once again the Applicant has never
alleged that he has accepted to resign—as his counsel put
it—on condition that he will get a gratuity benefit.

On November 22, 1966, the District Officer replied to
the Secretaries of the Trade Unions, informing them that
the Applicant resigned his post voluntarily and that in accord-
ance with the existing Regulations of the Improvement Boards
he was not entitled to the payment of any gratuity.

Nothing more was done or heard from the Applicant
10 show that the decision of the Improvement Board not
to pay him a gratuity was not considered by him as an act
of a final nature; however, on September 4. 1967, nearly
one year later, his counsel wrote to the District Officer a
letter, exhibit 4, requesting, inter alia, (a) re-examination
of the question of gratuity of the Applicant; (b) to be given
a duly reasoned reply stating under which Regulation or
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Regulations he was precluded from receiving the ;gratuity
prayed for; and (c) to be informed on what basis in four
other cases such a gratuity had been paid.

- Furthermore Applicant’s counsel had alleged that the
Applicant accepted to resign because he was aware of the
decision of the Improvement Boards to pay him a gratuity
benefit,

It is not in dispute that the Improvement Boards of Nicosia
District had accepted the resignation of the Applicant at
their separate meetings in July, 1966; furthermore they had
reached a decision to pay the Applicant a gratuity after
receiving the opinion of their legal adviser that the Applicant
was entitled to such gratuity. Although the opinion of
the legal adviser was in the affirmative, the decision of the
Boards relating to the payment of gratuity was never commu-
nicated to the Applicant. [t is a well-established principle
of administrative law, that only through communication
lawful results of an act are created and, it follows, that the
administration can frustrate the act or decision before it
reaches the person to whom'it is addressed. See Kyriakopou-
los on Greek Administrative Law vol. B at p. 398; see also
the Decision of the Greek Council of State 452/1933. See
further Stassinopoulos on Lessons of Administrative Law
at pp. 249 and 250 and the cases cited at note 4 at p. 249,

On October 35, 1967, counsel for the Respondents replied
to Applicant’s counsel, referring them to the previous cor-
respondence of the District Officer addressed to his client
on October 6, 1966, and to the Trade Unions of PEO and
SEK. The Applicant feeling aggrieved, filed a recourse on
October 21, 1967, seeking a declaration (a) that the decision
of the Respondents and/or either of them communicated
to Applicant’s counsel on October 5, 1967, is null and void
and of no effect whatsoever; and (b) that the omission of
Respondents and/or cither of them to examine Applicant’s
complaint as embodied in the letter of his counsel dated
September 4, 1967, ought not to have been made.

In the Opposition dated December 12, 1967, counsel for
the Respondents raised three preliminary objections (a) that
the recourse is out of time and, therefore, in view of paragraph
3 of Article 146 of the Constitution it cannot be entertained
by this Court; (b) Respondents’ counsel’s letter of 5.10.1967
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does not contain any decision of the Respondents and, there-
fore, no recourse lies against such a letter; (c) Respondents
omission to examine Applicant’s complaint embodied in
Applicant’s counsel’s letter of 4.9.1967 is not an executory
administrative act but a confirmatory act and, therefore,
no recourse lies against such an omission,

On the first date of the hearing the case against Respondent
2 was withdrawn and dismissed; and counsel agreed that
these legal issues be tried first by the court. [ find it conveni-
ent to deal first with the second preliminary point of law
argued by counsel before me.

Counsel for the Respondent has contended that the letter
dated October 5, 1967, exhibit 5, does not contain an executory
administrative act or decision and, therefore, it cannot be
made the subject of a recourse in this court. I am in agree-
ment with the submission of counsel for the Respondent
on this point. [t is obvious, in my view, that the said letter
i$ a mere repetition or confirmation of a previous letter of
the District Officer in the same matter. It is a well-settled
principle of administrative law, and according to Stassino-
poulos on the Law of Administrative Disputes, 4th ed., at
p. 17 a confirmatory act is one which repeats the contents
of a previous executory act and signifies the adherence of
the administration to a course already adopted; but when
the administration confirms a previous executory act after
a new inqui ¥, then the resulting new act or decision is itself
sxecutory, too. Confirmatory acts or decisions are further
dealt with, inter alia, in the Conclusions from the Jurispru-
dence of the Greek Council of State 1929-1959 at p. 240.
From these decisions it is clear tHat a confirmatory act is
not executory; and, therefore, it cannot be the subject of
an administrative recourse in Greece. Furthermore it be-
comes clear from the decisions of our Court that a non-
executory act cannot be made the subject of a similar admi-
nistrative recourse in Cyprus, under Article 146, and this
is clearly laid down in the case of Kolokassides and The Re-
publie, (1965) 3 C.L.R. 549 and on appeal (1965) 3 C.L.R.
542. See also Ktenas and Another (No. 1) and The Republic,
(1966) 3 C.L.R. 64 at p. 73.

However, even counsel for the Applicant has conceded,
during the hearing of this preliminary point of law, that the
said letter, exhibit 5, did not contain a decision of an executory
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nature, and made it quite clear that the recourse was based
only on omission.

Now, with regard to the first point raised by counsel for
the Respondent, that the Application is out of time, it is
evident in my view, that this recourse was made long after
the lapse of 75 days; and as the decision of the Respondent
complained of, was communicated to the Applicant by a
letter dated October 6, 1966, | find myself in agreement
with counsel for the Respondent that this Application is
out of time; and it has to be dismissed, because of the pro-
visions of para. 3 of Article 146 of the Constitution, which
are mandatory and have to be given effect to in the public
interest in all cases, See John Moran and The Republic
(Attorney-General and Minister of Interior), | R.8.C.C., 10,
Also the Holy See of Kitium and The Municipal Council
of Limassol, 1 RS.C.C. 15; and Joyce Marcoullides and
The Greek Communal Chamber ( Director of Greek Education),
4 RS.C.C., 7. But counsel for the Applicant has argued
that because there has been an omission on the part of the
Respondent to re-examine Applicant’s case, the recourse
he submitted, is not out ‘of time.

The question, therefore, is: Is there an omission on the
part of the Respondent to re-examine the case of the Appli-
cant?

In my view, in the absence of legislation regulating such
matter, there can be no question of an omission on the part
of the Respondent, because the administration had no duty
to discharge; and because it has decided long ago that the
Applicant was not entitled to a gratuity benefit, Further-
more, the refusal of the administration to re-examine the
case of the Applicant, with a view to revoking or withdrawing
their previous administrative decision or act, is not an act
or decision of an executory nature, but only a confirmatory
one and, therefore, it cannot become the subject of a recourse
under Article 146 of the Constitution. See Kyriakopoulos
on Greek Administrative Law vol. I at p. 96. See also the
case No. 347/1937 reported in the Decisions of the Greek
Council of State in 1937, vol. A. 1, p. 814 at p. 815. See
further the Conclusions from the Jurisprudence of the Greek
Council of State at p. 240, and the cases cited under note

Q)
Of course, it would have been a different matter, if the
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administration before replying to the letter of Applicant’s
counsel, had embarked on a new inquiry into the case of
the Applicant. That act or decision although of a confirma-
tory nature, it can be considered as being of an executory
nature. See Stassinopoulos on the Law of Administrative
Disputes at p. 175.

Although, of course, this is not the case, I would like to
pose this question for the guidance of the Administration:
When does exist a new inquiry? On this point, I would like
to quote, from the same textbook of Stassinopoulos from
p- 176. Tt reads:

«lé67e Umapyer va Epevva, elven [ATnua wpaypaTikdv.
Ocewpelton Spos yevikdds via Epewva § Ajyis U Syw
véwv oUo1wdiov voukdy 1) TpaypaTikéy oTotyelwv, xplve-
Ton B8 alioTnpdds TO ¥pnowpomoinfiv véov UAikdy, Bidm
Btv wpimet & dwordoas T TpoBecuiay Bik THY rpooPortiy
mds EkreAeotiis wpafews, v BlvaTan v& kaToGTPOTNY)
Tiw mpofeoufar TorTny ik Tiis Snpovpylas véas mpdecws,
f| omola 86eBé8n kat’ Emipaow v kaTdww véag Epelvng,
kot oUofoy Opws &mi T Phoar T&OY olTdv oTorxelwv,

.................................................

Néa Epsuvar Umépyel 18iws tv, wpd s &Bdoews Tiis
vewrépas Tpdéecos, AapPdun ywpow iraciy oToyelwv
kploews vewoTi WpokuTTéVTwWY fj TporurmapydvTwy piv
dAAG Téws dyveoTwy, &Twva Vv AauPdvovtal wpootites
Bi& mwpwTnY gopdw Ut Syav. ‘Oupoiws, véow Epeuvav ou-
wiaTd ) Sievépyeia altoyios ) f) ouAdoyn oupTrATpwHc-
Tik@v Ewi Tiig Umobloews rAnpogopidiv.»

See also the Conclustons from the Jurisprudence of the Greek
Council of State p. 241 and the case No. 758/1938.

See also the English translation prepared by the Registry
of this Court:

“When does a new inquiry exist, is a question of fact:
In general, it is considered to be a new inquiry the taking
into consideration of new substantive legal or real materi-
al, and the new material is meticulously considered,
for he who has been out of time in attacking an ixecutory
act, should not circumvent such a time limit by the
creation of a new act, which it was issued nominally
after a new inquiry, but in substance on the basis of
the same material.
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Especially there does exist a new inquiry where,
before the issue of the subsequent act, there takes place
consideration of newly produced material or pre-existing
but unknown, which are now taken into consideration
in addition, but for the first time. Similarly, it consti-
tutes a new inquiry the carrying out of a local inspection
or the collection of additional information in the matter
under consideration.”

I would further add that no new material was placed before
the Respondent, because the question of discrimination was
already before them and from the tenor of the whole corres-
pondence written by the Applicant and on his behalf by
the trade unions—as 1 said earlier—it became clear that
the Applicant tendered his resignation because he found
a better job.

In the circumstances and in view of the reasons I have
advanced, { would dismiss the Application,

Application dismissed.
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