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[ STavRiNIDES, ].]

IN THE MATTER OF ARTICLE 146 OF THE
CONSTITUTION

CYPRUS FLOUR MILLS CO. LTD., AND ANOTHER,

Applicants,
and
THE REPUBLIC OF CYPRUS, THROUGH
THE COUNCIL OF MINISTERS AND
ANOTHER,
Respondents.

{Case Nos. 256/65 and 257/65).

Administrative and Constitutional Law—Recourse under Article
146 of the Constitution—Competence of the Court on such
recourse—Article 146, paragraph 1—Acts or decisions which
can be made the subject of a recourse under that Article—
They must be «ixTeheorcin (executory)—Acts or decisions
arising out of a contract cannot be made the subject of such
recourse—"‘Omission”’ within Article 146, paragraph 1—
It must be an omission to do an act or take a decision which
could be made the subject of a recourse under that Article—
Otherwise the Court has no competence to deal with suckh
omission on a recourse under Article 146— Agreement bet-
ween the Minister of Commerce and Industry and flour mil-
lers for reduction in price of flour pending investipation into
flour-milling costs—Decisions and alleged omission of Mini-
ster in comnection with, and arising out of, the aforesaid agree-
ment—Qutside the scope of Article 146 of the Constitution—
The doctrine of «&rooméosws TV Tp&lewvr—See, also,
herebelow.

Acts or decisions under paragraph 1 of Article 146 of the consti-
tution—Executory acts or decisions only can be made the
subject of a recourse under that Article—Acts or decisions
arising out of a contract not amenable within the competence
of the Court on a recourse under Article 146—So s it with
omissions to do acts or to take decisions which cannot be made
the subject of such a recourse—The doctrine of detachable
acts or the doctrine of «&wooméoews TV wphtewvr—The
doctrine applies only to acts whick both are executory (&xre-
Asorai) and preceded the contract—It follows that in the
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present cases the doctrine is of no avail to the Applicants— 1;355:0
Because the decisions complained of as well as not being —

; Cyprus FLour
«icTeAeoTair (executory) came after the conclusion of the Mo oo,

agreement in question—See, also, above. AND ANOTHER
V.
: =co @ : __ . REPUBLIC
Extereothy wpdfis fi &mépaocis—See above. (Counci. o
) MINISTERS
« Atméomaois wpdlewve—The doctrine of—See above. AND ANOTHER)

Contract—Decisions arising out of contract—See above.

Omission within paragraph 1 of Article 146 of the Constitution—
See above.

The Applicants in these two cases are, and at all material
times have been, a company carrying on the business of
flour-milling. Up to and including February 23, 1963
they had been selling their flour at 53 mils per oke. 'They
further allege that on or about that date, at the express
request of the Respondents, they agreed to reduce tempo-
rarily the sale price of the flour supplied by them to the
public for breadmaking from 53 mils to 51 mils per oke
“pending the finding of a committee of inquiry into the
cost of flour—milling which was to be appointed by the
Respondents’”’. The Applicants further allege that it was
an express term of that agreement that the Respondent
would compensate the Applicants for any loss “which they
would have suffered in case the finding of the committee
of inquiry were to the effect that the sale price of the bread-
making flour at g5 mils per oke...... would not afford rea-
sonable margin of profit to the flour—millers and/or the
Applicants”; such compensation not to exceed two mils
per oke ‘“which was the difference resulting from the
reduction of price made as above stated. In reliance on
that agreement the Applicants allege that beginning from
February 25, 1963 reduced the price of flour sold by them
to 51 mils per oke as aforesaid. On or about October 29
1965, the Applicants received Exhibit 1, i.e. a letter from the
Minister of Commerce and Industry, addressed to “Cy-
prus Flour-Millers Association”, stating that “in accor-

. dance with the arrangement made on February 23, 1963,
the Government appointed an ad hoc committee to inve-
stigate flour-milling costs”; that the Committee has sub-
mitted its report; and that “the Government having stu-
died this report reaches the conclusion that the prices at
which the products of the flour-milling industry are sold
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afford adequate margins of profit and therefore the payment
to the flour-miilers of more than §1/— per bag (of fifty
okes) of flour is not warranted”.

The Applicants replied to the Minister by Exhibit 2,
i.e. a letter dated November 4, 1965, expressing great re-
gret and surprise at the conclusion reached by the Govern-
ment; asking, also, the Minister to communicate to them
the contents of the report and requesting the Government,
failing such disclosure, “to be good enough to give (the
Applicants) its own view as to what sum it, for its part,
regards as being the sum which should be added to the
costs of milling as a reasonable profit so that the two sums
together may make up the ‘reasonable milling charge’ .

That letter was answered by Exhibit 3, i.e. by a letter
from the Ministry dated December 4, 1965, stating that:
“Your... memorandum was placed before the Council of
Ministers which decided that the report prepared by the
ad hoc committee appointed by the Government was of
a confidential nature, the contents of which unfortunately
cannot be communicated to you”; and that “the Govern-
ment having studied the report..... reached the conclusion
that the prices at which the products of the flour-milling
industry are disposed afford adequate margins of profit...”.

Hence the present recourses under Article 146 of the
Constitution, whereby the Applicants, in effect, seek:-

(a) Declaration that the decision of the Respondents
contained in Exhibits 1 and 3 (supra) not to pay
to the Applicants the difference of two mils per
oke of flour sold by the latter during the period
February 25, 1963, onwards in implementation
of the agreement reached between the Applicants
and Respondents as aforesaid, is null and void;

(8) declaration that the decision of the Respondents
contained in the same letters (Exhibits 1 and 3,
supra) to the effect that the price of 51 mils per oke
of flour (or 51 shillings per bag of 50 okes) affords
adequate marging of profit is null and void;

() declaration that the omission of the Respondents
to decide promptly the matters in prayers (a) and
(b) herein above cught not to have been made;
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(d)

(a)

()

()

declaration that the deciston of the Respondents
contained in their letter Exhibit 3 (supra) not
to communicate to the Applicants the report pre-
pared by the ad hoc committee of inquiry into
the cost of flour-milling is null and void.

It was contended by the Respondents that:

No decision apart from information is contained
in the aforesaid letters Exhibits 1 and 3 (supra).

Even if it is assumed that there exists a decision
as alleged, such decision was not taken by an
organ, authority or person in the exercise of any
executive ov administrative authority within Arti-
cle 146, paragraph 1, of the Constitution and,
therefore, no recourse under this Article lies in
respect of such decision.

For the same reasons the omission alleged by the
Applicants in their prayer (c) (supra) does not
constitute an ‘‘omission” within the meaning of
the aforesaid Article 146, paragraph 1, and, there-
fore, no recourse lies in respect thereof either.

Paragraph 1 of Article 146 of the Constitution reads
as follows:

1. The Supreme Constitutional Court shall have exclu-

sive jurisdiction to adjudicate finally on a recourse
made to it on a complaint that a decision, an act or
omission of any organ, authority or pérson, exercising
any executive or administrative authority is contrary
to any of the provisions of this Constitution or of any
law or is made in excess or in abuse of powers vested in
such organ or authority or person”.

In dismissing the recourse as not maintainable under
Article 146 of the Constitution, the Court:-

Held, (1) (a). Exhibit 1 (supra) expressly states that
“payment to the flour-millers of more than 51 shillings per
bag is not warranted””, which in the context of the agreed
facts, amounts to a decision not to make any payment to
the Applicants in connection with the agreement.

(%)

In exhibit § (supra) it is stated that ‘“‘the contents

(of the committee’s report) unfortunately cannot be com-
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municated to you” and that ‘‘the Government having
studied the report of the Committee..... reached the con-
clusion that the prices at which the products of the flour-
milling industry are disposed afford adequate margin
of profit.....”. In the same context those statements
amount respectively to a decision not to communicate
to the Applicants any of the contents of the committee’s
report and to reaffirmation of the previous decision to make

no payment to them.

(2) In Greeceonly «éxTedecrai Tpdeis» (executory acts)
may be made the subject of a recourse before the Council
of State for annulment. And questions or decisions aris-
ing out of contracts are excluded from the control by way
of annulment vested in the Council of State (see Tsatsos
«Té "EvBikov Méoov 1iis Altfioews 'Axupwoews Evaymiov
ToU ZupPouriov Tfis 'Emikpareias», 2nd ed. para. 67
pp. 101, 102).

(3) (@) The requirement of «ixTeAecTéTnS» 1S nowhere
expressly laid down in our Constitution, nor in any of our
Laws or other legislation. But it has been expressly re-
cognised as to both “acts” and “decisions”, by this Court,
both in the exercise of its original jurisdiction and on ap-
peal: see Kolokassides and The Republic (1965) 3 C.L.R.
549, affirmed on appeal, (1965) 3 C.L.R. 542; Kythreotis
and The Republic (1965) 3 C.L.R. 437; Mavromatis (No. 2)
and The Republic (1966) 3 C.L.R. 431; Pitsillos and The
Republic (1966) 3 C.L.R. 589 and 884; affirmed on appeal
(1967) 3 C.L.R., 236.

() In the light of the principles laid down by Trianta-
fyllides J. in Kolokassides’ case in the first instance supra
at p. 551 and following the passage relied upon by him
from «TTopiopara Noporoylas 1ol Zuppoviiou "Emxpa-
Telas» 1929-1959, at p. 237 (the passage is set out in the
judgment, post), I am clearly of opinion that neither of
the decisions complained of is «ixTehecTh» (executory).

(4) Faced with the fact that the decisions in question
arose out of the agreement (supra) counsel for the Appli-
cants invoked the so-called ‘“‘theory of detachable acts”
(«fewpia Tiis &moomdoews TV Tp&fewwe.) It is clear,
however, from the passage in Stasinopoulos on «Afxaiov
T&v AoiknTikév Alagopidvy 4th ed. at p. 184 (see this
passage in the judgment, post) that the doctrine applies
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must mean what in Greece is called Twopdhayis dpaihopé-
vns tvepyelas, as to which Kyriakopoulos in his AioiknTikdv
‘EAAnvikdv Alkaiov 4th edn. Vol. 3 p. 104, para. g says:
(see this passage in the judgment, post).

{b) As the decisions on the matters to which the alleged
omission relates cannot be made the subject of a recourse
under Article 146 of the Constitution it follows, in the
light of the aforesaid passage from Kyriakopoulos, that

the omission itself cannot either. Therefore prayer under
{c) also fails.

Held : As to costs -

For the purposes of costs the question whether the Mini-
ster, regardless of the existence or otherwise of a legal
duty in that behalf, should have disclosed to the Applicants
the contents of the committee’s report, or any part thereof
that might be sufficient to enable them to defend their
interests under the agreement, is relevant, and my view
on that question being that he should have done so, I award
no costs.

Applications dismissed.
No order as to costs.
Cases referred to:

Kolokassides and The Republic (1965) 3 C.L.R. 549;
affirmed on appeal: (1965) 3 C.L.R. 542;

Kythreotis and The Republic (1965) 3 C.L.R. 437;
Mavromatis (No. 2} and The Republic (1966) 3 C.L.R. 431;

Pitsillos and The Republic (1966) 3 C.L.R. 589 and 884;
affirmed on appeal (1967) 3 C.L.R. 236.

Recourse.,

Recourse for a declaration, inter alia, that the decision of
the Respondents not to pay to the Applicants the difference
of two mils per oke of flour sold by the latter during the
period February 25, 1963, onwards in implementation of an
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agreement reached between the Applicants and the Respon-
dents is null and void.

A. Triantafyllides, for the Applicants.
M. Spanos, Counsel of the Republic, for the Respondents.

Cur. adv. vult.

The following Judgment* was delivered by:-

STAVRINIDES, J.: In each of these applications I reserved
judgment on certain questions raised by the opposition. In
so far as these questions are concerned the facts in the appli-
cations are identical, and when, the hearing of that numbered
256/65 having been concluded, the other one was called, Mr.
Triantafyllides, who appeared for the Applicants, and Mr.
Spanos who appeared for the Respondent, in both cases,
were content to adopt the argument they had respectively
put forward in the former case. Hence the judgment I am
about to deliver is my judgment in both cases.

The following is a summary of the averments contained
in paras. 1-8 inclusive of the statement of facts in each appli-
cation and of the contents of the exhibits thereto, which are
admitted by para. 1 of the statement of facts in the respective
opposition “‘subject to what is stated” therein “‘below™.
The Applicants are, and at all times have becn, a company
carrying on the business of flour-milling. “Up to and
including February 23, 1963”, they had been selling their
flour at 53 mils per oke. “On or about” that date the Appli-
cants, at the express request of “the Respondents™, agreed
to reduce temporarily the sale price of the flour supplied by
them “to the public” for breadmaking from 53 mils to 51
mils per oke “pending the finding of a committee of inquiry
into the cost of flour-milling which was to be appointed by
Respondents”. It was an express term of the agreement
that “the Respondents” would compensate the Applicants
for any loss “which they would have suffered in case the
finding of the committee of inquiry were to the effect that
the sale price of the breadmaking flour at 51 mils per oke
(and of all other by-products of wheat at the then ruling
prices) would not afford reasonable margin of profit to the
flour-millers and/or Applicants”; such compensation not to

*For final decision on Appeai see (1970) 2 J.S.C. 195 to be reported in
due course in (1970) 3 C.L.R.
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exceed two mils per oke, “which was the difference resuliing
from the reduction of price made, as above stated, at the
express request of Respondents”. In reliance on that agree-
ment the Applicants, -beginning from February 25, 1963,
reduced the price of flour sold by them to 5! mils per oke,
“and such reduction is in force till the present day”. 'In
case No. 256/65 this is followed by the statement, which
does not appear in the other case, that the ““Applicants, how-
ever, have ceased operating their flour-mil! and selling flour
to the public since December 23, 1963”. On or about
October 29, 1965, the Applicants received a letter from the
Minister of Commerce and Industry (exhibit 1), addressed
to “Cyprus Flour-Millers’ Association”, stating that “in
accordance with the arrangement made on February 23,
1963, the Government appointed an ad hoc committee to
investigate flour-milling costs™; that the “committee” had
submitted its report; and that ‘“‘the Government having
studied this report reaches the conclusion that the prices at
which the products of the flour-milling industry are sold
. afford adequate margins of profit and therefore the payment
to the flour-millers of more than 51/- per bag of flour is not
warranted”. The Applicants replied to the Minister by a
letter dated November 4, 1965 (exhibii 2), expressing great
regret and surprise at the conclusion reached by the Govern-
ment; asking the Minister to communicate to them the con-
tents of the report and requesting the Government, failing
such disclosure, “to be good enough to give (the Applicants)
its own view as to what sum it, for its part, regards as being
the sum which should be added to the cost of milling as a
reasonable profit so that the two sums together may make up
‘the reasonable milling charge’”. It appears from a later
para. of that letter that “the said committee’s chairman”
had, “in good time”, communicated the committee’s find-
ings relative to the cost of milling to the Applicants; and
they “pass over entirely and without comments the fact that
those findings were regarded as matter to be communicated,
whereas the final finding, which we do not conceal we are
sure can only reinforce our views, was considered not to be
communicable as being protected by privilege unintelligible
to us”, The letter also states that “.......... if on Fe-
bruary 23, 1963, Your Excellency had told us that two years
and seven months.were to elapse for a Government decision
on the inquiry which was to take place to be communicated
to us without even the findings of such report being commu-
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nicated to us it is very doubtful whether any flour-milling
firm would have accepted the agreement concluded™. That
letter was answered by one from the Ministry dated December
4, 1965 (exhibit 3), stating that “Your........ memoran-
dum was placed before the Council of Ministers, which de-
cided that the report prepared by the ad hoc committee
appointed by the Government was of a confidential nature,
the contents of which unfortunately cannot be communicated
to you” and that “the Government having studied the report
of the committee of inquiry into the cost of flour-milling
reached the conclusion that the prices at which the products
of the flour-milling industry are disposed afford adequate
margins of profit, which of course vary depending on the
capacity of each flour-mill’s installations, the proportion
of the use of such capacity and the general conditions of
operation of the flour-mill”.

This concludes the summary. Now for the qualifications
to which the admission is subject. Shortly they are as
follows: The agreement for a temporary reduction in the
price of flour, an inquiry and compensation depending on the
result of the inquiry (hereafter “‘the agreement’™) was made
“in an effort to avoid industrial disturbances™ consequent
on “a dispute as to the price of bread and. .. ... the price of
breadmaking flour”. The committee appointed under the
agreement (hereafter “‘the committee™) “found that the cost
of milling one ton of wheat was not the same for all four
flour-mills the accounts of which were investigated but varied
substantially from mill to mill and that it was not, there-
fore, possible to determine a price for flour that would hold
good for all of them.” *‘‘The accounts of each mill were
taken either entirely or partly at their face value for the
reason that no full verification of figures with vouchers was
carried out”. The “Respondents having studied the com-
mittee’s report. .. ... and having carefully considered every
material factor and making every possible allowance arrived
at the conclusion that the price of 51 mils per oke at which
milters sell their flour affords them a reasonable margin of
profit and that the payment to them of a higher price did not
appear to be justified””. The above matters appear in both
oppositions. But in case No. 256/65 there is also this para-
graph. which has no counterpart in the other:

“Respondents further allege that Applicants are sell-
ing breadmaking flour at a price of 50.534 mils per oke
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instead of 51 mils. Applicants also failed to follow the
approved rates of extraction and were not selling their
products at the prices known to have prevailed during
the period that was reviewed”. '

The application in case No. 256/65 is for

“fa} declaration that the decision of the Respondents con-
tained in exhibits 1 and 3 attached hereto not to pay
to Applicants the difference of two mils per oke of
flour sold by Applicants for the period February 25,
1963 — December 23, 1963, both inclusive, in imple-
mentation of an agreement reached between Appli-
cants and Respondents on the matter as stated in the
facts herein below, is null and void and of no effect
whatsoever;

{b) declaration that the decision of the Respondents con-
tained in exhibits 1 to 3 attached hereto to the effect
that the price of 51 mils per oke of flour (or £2.550
mils per sack of 50 okes of flour) affords adequate
margin of profit is null and void and of no effect what-
soever;

fc) declaration that the omission of the Respondents to
decide promptly the matters in prayers {a) and (b)
herein above ought not to have been made and what-
ever has been omitted should have been performed;

(d} declaration that the decision of the Respondents con-
tained in exhibit 3 attached hereto, not to communicaie
to Applicants the report prepared by the committee
of inquiry on the cost of flour-milling ts mu/f and void
and of no effect whatsoever".

It is opposed on the following grounds of law:

“fa) no decision as alleged in prayers (a), (b} and (d) is
contained in exhibits I & 3 and in any event the in-
formation contained therein does not amount to a
decision as contemplated in Art. 146, para. 1, of the
Constitution;

(b) even if we concede that there exists a decision such
decision was not given by an organ, authority or
person in the exercise of any executive or administra-
tive authority and no recourse under Art. 146 can lie
on such ,a decision;

2t
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(c) for the same reasons the omission alleged in prayer
fd) (a slip for ‘(c)’) does not constitute an ‘omission
within the meaning of Art. 146, para. 1, of the Consti-
tution and no recourse can lie in respect thereof;

fd) the Applicants have not got any existing—&veoTéx—
legitimate interest adversely affected by the alleged
decisions inasmuch as they have ceased operating
their flour-mill and selling flour to the public since
December 23, 1963, and they cannot proceed through
a recourse under Art. 146 of the Constitution;

{e) any act or decision of the Respondents in the matter
was bona fide done or taken for the purposes of good
adnmnistration and in the public interest and was
fully supported by the facts and the circumstances
and no right guaranteed under Arts, 25, 28 or 29 of
the Constitution belonging to the Applicants has in
any way been infringed or contravened;

(f) the subject matter of this recourse cannot be enter-
tained and the only remedy of the Applicants, if any,
would be by a civil action™.

The prayer for relief in the application, and the statement
of the grounds of law relied upon in the opposition, in the
other case are on the same lines, with this one difference
between each pair of documents: in the other case the end
of the period in para. {a) of the prayer, corresponding to
para. {aj of the prayer above set out is January 8, 1966;
and the grounds of law do not include the words “inasmuch
45 ........ of the Constitution™, which occur in para. (d)
of the grounds of law above sct out.

On April 23, 1966, Triantafyllides, J., set both cases down
*“for hcaring on the preliminary legal issues arising out of
paras. (a) (b) (c) (d) and (f} of the grounds of law in the
opposition. .. ... on September 26, [966”; and on the latter
day they came on before me for that purpose.

In the course of his address counsel for the Applicants
emphasised that his clients “deny the accuracy of exhibir 4
in so far as it conflicts with the facts as stated” by him. That
exhibit had been put in by counsel for the other side as being
a copy of a decision of the Council of Ministers dated Fe-
bruary 23, 1963, which runs
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“The Council decided—

(a) to authorise the Minister of Commerce and Industry
to inform the millers that Government has accepted
their proposal for a reduction, with effect from Fe-
bruary 25, 1963, of the present price of flour from
£2.650 mils to £2.550 mils per sack of 50 okes, on
condition that an expert is appointed by Government
to inquire into the real costs of milling. .. ... ”

Counsel for the Applicants did not particularise, but it would
appear that what he had in mind was the indirect statement
that the proposal for a reduction in the price of flour origin-
ated with the millers.

Clearly para. (f} of the grounds of law in each opposition
is but a conclusion based on the preceding paragraphs of
those grounds, so it raises no additional issue. In so far as
para. {a) states that “no ‘decision’ as alleged in the prayers
(a), (b) and (d} is contained in exhibits 1 and 3" it is wrong;
" for as appears from the foregoing, exhibit 1 expressly states
that “payment to the flour-millers of more than 51/- per
bag is not warranted”, which, in the context of the agreed
facts, amounts to a decision not to make any payment to the
Applicants in connexion with the agreement; in exhibit 3
it is stated that *‘the contents (of the committee’s report)
unfortunately cannot be communicated to you” and that
“the Government having studied the report of the committee
....... reached the conclusion that the prices at which the
products of the flour milling indusiry are disposed afford
adequate margins of profit. . .... ”; and in the same context
those statements amount respectively to a decision not to
disclose to the Applicants any of the contents of the com-
mittee’s report and to a reaffirmation of the previous decision
to make no payment to them in connexion with the agree-
ment.  Accordingly (treating the original decision to make
no such payment and its reaffirmation as one decision) *“‘the
preliminary legal issues arising out of paras. {a), {b), (¢} and
(d) of the grounds of law in each opposition™ are the follow-
ing: (1) whether the decision not to make any payment to
the Applicants in connexion with the agreement (hereafter
“the decision against payment™) is one “‘of any organ, autho-
rity or person exercising any executive or administrative
function” within Art. 146, para. 1, of the Constitution; (2)
whether the decision not to disclose to the Applicants any
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of the contents of the committee’s report (hereafter “‘the
decision against disclosure™) is one within that provision;
(3) whether any “omission to decide promptly the matters
in prayers (a) and (b)” is one within the same provision; (4)
whether the Applicants have an “‘existing legitimate interest
adversely affected” by those decisions or any such omission.

Issues 1 and 2 may be considered together. In Greece
only dkrtereoral wpdfas may be made the subject of an
application to the Council of State for annulment; and
Tsatsos in his work on Té “Evdikov Méoov Tiis Alrfioews
*Akupooews tvdomiov Tol ZupPouriov Tfs "Emikpoteias (2nd
Edn.) states in para. 67, pp. 101, 102:

« "Evexa ToU Adyou TouTou (Uméplews mapaiAhov
Tpoopuyfis)—A s EAAelypews ExTeAeOTOTNTOS—EKQEU-
youat ToU dxupwTikoU EAéyyou ToU ZupPovhAiou Tiis
*EmikpaTeios, ToU GAAws & ToU ZuvTtdypaTos &puoblou
v& kpivn Tepl ToU kUpous méons mpdlews BiownTikis
dpxfis, T& [nTHMaTa TG & cupPdotwy YyeEvvmpeva, i
mpéers Sioyeiplosws of Urd Tiis Broknoews ) T dakou-
vty Sielknoly vopikdu Trpocwwy Evepyoupevan kal
yevikéds al mpdéears 1BiwTikol Sikaious.

The requirement of iktedectdTns is nowhere expressly laid
down in our Constitution, nor in any of our Laws or other
legislation. But it has been expressly recognised, as to both
“acts” and *‘decisions”, by this court, both in the exercise
of its original jurisdiction and on appeal: see Kolokassides
v. Republic, (1965) 3 C.L.R. 549; affirmed on appeal, (1965)
3 C.L.R. 542; Kythreotis v. Republic, (1965) 3 C.L.R. 437;
Mavromatis (No. 2) v. Republic, (1966) 3 C.L.R. 431; Pit-
sillos v. Republic, (1966) 3 C.L.R. 589 and 884, affirmed on
appeal, (1967) 3 C.L.R. 236. In Kolokassides's case Trian-
tafyllides, J., delivering judgment in the first instance, said
at p. 551:

“An administrative act {(and decision also) is only amen-
able within a competence, such as of this Court under
Art. 146, if it is executory (&xTeAeoTH)...”

Is either of the decisions complained of &rteAectHi? The
judgment goes on to cite a passage from Tlopiouora Nopo-
Aoyias Tol ZupPouvhriov Tiis Emikpartelas, at p. 237, which
describes éxTeheaTad mwphles as those

«B &v Bnholiten Pourinois BioixnTikol Spydvou, &mo-
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oxotrolica el THy Tapoaywynv dvvdpou dwoTedéopaTos
Evavm Tév Sioxoupévev kol cuveTrayopévn THY &jegov
txtéheoy autiis Sik Ths SioiknTikiis 6800,

The book goes on

«To xUplov groiyeiov Tfis vvolas Tiis EkTeheoTiis Tpd-
Eees elvar 1) &peoos Tapaywyd) Evvbpou dmoTehéonaTos
ounotapévov elg THv Snuwoupylav, Tpomomoinaw
xaTdhvaily  vouikfis KaTaotdoews, fitor SikawpdTwy
kai Utroypecdoewov SroiknTikoU yapakTiipos maphk Toly
S10IKOULEVOISH .

Clearly neither of the decisions in question is &TeAsoTr.

Faced with the fact that the decisions complained of arose
out of the agreement, counsel for the Applicants invoked the
so-called @ewpla Tiis dmoomaoews THY Tphswy. As to this
Stasinopoulos in his work on Alkomov T&v AlciknTikGv
Aogopddv (4th Edn.) says at p. 184:

«Td yaddikdy ZupPouriov Tis "EmikpaTeias &8nuioup-
ynoev £v Tpokeipéved TV Aeyouévny ‘Bewplav Tiis d&mo-
omaewy TV Tpdfewy’, koaT’ . fpapuoyfiv Ty omolag
UmoPddda Umd TOV EAeyy¥dv Tov Tds Tpalas TalTas,
teTafopbvas  pepovwpbuws, Ywpls va  EAdyyn alThy
Tt v TV ouuPaov.

‘H Becopla alrn elvan 6pf), Bi1d11 wpdynat, kad® fiv
arryutv &kbiBovrar ol wp&ieas alrar, Biv Umdpye dxdun
ouppaTikny déopeuots, kol ocuvewds o Twpders adral
elvar povouspeis kai Bnuioupyolor SioknTikds Siagopds
SxupwoEws.

THv abthv Bewoplav papudlel kad 16 map® fuiv Zup-
pothiov Tiis ‘Emixpateias, Bexdpsvov GTi BUvaTon v
dokn®ij oftnoig dkupdooews kota THV povopspdv Sioi-
knTikéw mpdewv, al droic oyetilovren Tpods THY ou-
vayv Tfis oupPdoews rai &SiSovton mpd Tiis kaTapTi-
gews oUTiis, oUyl épows kal ko’ fxelvev, ol dmolcn ayeri-
Zovron Tpds THY dxTiAecv alTiis kat EkSiBovran petd
v kat&pTiow alriis».

As this passage shows, the doctrine applies only to acts which
both are ETeAeoral and preceded the agreement. But here
both decisions a$ well as not being éxvedeoral came after

the conclusion of the agreement. It follows that the doctrine -

does not avail the Applicants.
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The foregoing disposes of prayers{a),(b)and (d). Coming
now to issue 3, “omission” in Art. 146 must mean what in
Greece is called wapddenyis dpeihoutvns vopipou Evepyelos
as to which Kyriakopoulos in his Awowinmikdv ‘EAAnwikdv
Aikaiov  (4th Edn.), Vol. 3, p. 104, para. 9 says:

«.. Tva ouvaxdi o1 ouvrpixel wapdhenyis vopiuov
tvepyelas, kabioTdooa Phaowov ThHY oyeTikhy altnow
dxupwoews, Btov v EmP&AANTaN, U pnTHs Siardbecs
véuov, 1 puBuiols ouykexpipéimg oyéoews 81’ ExTeAeoTiis
mp&lews, fiTis kBibopévn, 84 UmixeiTo els TOV Eheyyov
Tol ZvpPovAlou 'Emikparelas ovpguvs pds TO &plpov
46 1ol kwdikomomTiked vdpou 3713, kord Té dvwoTépws
dvomtuybévra. ‘Eq’ Soov, tmopbvws, & véupos Siv Emi-
B&Ara fvéipyeardv mive, 4 ék Tiis owwoTis Texpaipopévn
dpvnois Bv ounoTq éxteAeoThy wpdbiv. ‘H wapdheyns
Bivaron vx guvioTatan eive el pnTds EkEnAoupévny
&pvnow Tiis Sokfoews, dmws wpoPd els THY Evépyeav
TauTny, Sid Tiis &kSdorws dmoppimrmikfis wpdfews €lTe
gfs Texponpoupévny Towartny &pwnow & s dmwpdkTov
TrapeAeUoews §) Tis Tebapévng Ud ToU vopou 18ilas ) TS
Tpipfvou Tpobecpics @ o1wTINPd &ToppIyIss.

As the decisions on ‘‘the matters™ to which each of the alleged
omissions relates cannot be made the subject of a recourse
it follows that the omissions themselves cannot either. There-
fore prayer (¢} also fails.

For these reasons both applications must be dismissed,
and accordingly as to issue 4 1 need do no more than merely
record my view that the termination of the operation of the
flour-mill of the Applicants in case No. 256/65 had no bearing
on the existence of a legitimate interest in those Applicants
and that each Applicant still possesses such interest in the
setting aside of the decisions complained of, if not also in a
declaration in respect of the alleged omission.

It remains to consider costs, It is not necessary to express
any opinion in these proceedings on the legal basis of the
decision against disclosure. Nay, since that decision, along
with the other matters complained of in these applications,
may be made the subject of proceedings in the District Court,
it would be wrong to do so. But for the purposes of costs
the question whether the Minister, regardless of the existence
or otherwise of a legal duty in that behalf, should have dis-
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closed to the Applicants the contents of the committee’s
report, or any part thereof that might be sufficient to enable
them to defend their interests under the agreement, is rele-
vant, and my view on that question being that he should
have done so, I award no costs.

For the reasons given both applications are dismissed
without costs.

Applications dismissed
withgut costs.
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