
[TRIANTAFYLLIDES, J.] 

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION 

NICOS ARKATITIS A N D OTHERS, (No. 2), 

Applicants, 

and 

THE REPUBLIC OF CYPRUS, THROUGH 

THE PUBLIC SERVICE COMMISSION, 

Respondent. 

1967 
Aug. 5 

Nicos 
ARKATITIS 

AND OTHERS 
(No. 2) 

v. 
REPUBLIC 

(PUBLIC SERVICE 
COMMISSION) 

(Case No. 26/66). 

Public Officers—Promotion!,— Validity—Promotions by way of second

ment of Interested Party to the post of Examiner of Accounts. 

2nd grade, Audit Office—That is to say two grades above his 

own—Consideration of Interested Party as a candidate for such 

promotion, as well as his actual promotion to such a post contrary 

to law i.e. contrary to basic principles of administrative law and 

in excess and abuse of powers—In the absence of any legislative 

provision to the contrary effect, no public officer may be promoted 

for more than one grade at a time—Even if however, it were 

to be held that the Respondent Commission was properly entitled 

to treat Interested Party as a candidate for the aforesaid post— 

Then again it has acted in excess and abuse of powers in the instant 

case, in promoting him over the head of Applicants who were Exa

miners of Accounts 3rd grade—This exceptional course could 

only have been justified for most cogent reasons which ought to 

have been recorded—Whereas none appears in the sub judice 

decision—Which, thus, is defective for lack of due reasoning— 

In any event, this was a case where only vast and outstanding 

superiority in merit of the Interested Party as compared with 

the Applicants could justify the promotion of Interested Party 

in preference of Applicants—But not only such superiority was 

not found and recorded, but, on the material before the Court, 

it appi'iirs that the Applicant's and the Interested Party were all 

of the same average standard. 

Administrative Law—Decisions contrary to law i.e. contrary to basic 

principles of administrative Law—Decisions taken in excess and 

abuse of powers—Promotions—Promotions of public officers for 

more than one grade at a time not allowed in principle—Reasoning 

—Due reasoning of administrative decisions—See above. 
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Basic Principles of Administratise Law—Decision contrary to such 
principles is a decision contrary to law within Article 146 1 of 
the Constitution—See, also, aboxe 

Excels and abuse of powers—See above 

Promotions—Promotions of public officers for more than one grade 
*at a time, not allowed unless there is an express legislative pro
vision to the contrary—See, also above under Public Officers 

Administrative Decisions—Administrative decisions contrary to Law 
i e to basic principles of admimstuttive law—Reasoning of ad
ministrative decision*—And recording of such reasons 

Reasoning—Due reasoning of administrative decisions— Lack of 
such reasoning mav amount to a defect of the relevant decision 
which must be annulled—See also, above under Public Officers. 

Vacancies- 'First entry and promotion post'—Advertising of the 
vacancies in such posts may be dispensed with- Contra now under 
section 31(1) of the Public Service Law. 1967 (Law No 33 of 
1967) 

Advertising—Ad\ertising \acancies—See immediately above. 

By this recourse the five Applicants, who all hold the post 
of Examiner of Accounts, 3rd grade, in the Audit Office, attack 
the promotion (by way of secondment) to the post of Examiner 
of Accounts, 2nd grade, of the Interested Party, Georghios 
Epiphamou, which was decided upon by the Respondent Public 
Service Commission, on the 6th December, 1965 The Interested 
Party at the time of his said promotion was only an Assistant 
Examiner of Accounts / e he was holding a post a grade lower 
than the Applicants, Examiners of Accounts, 3rd Grade (supra) 
The said post of Examiner of Accounts, 2nd grade, is a "first 
entry and promotion" post, but the Public Service Commission 
proceeded to effect promotions (hereto without advertising 
the vacancies, such a course was quite properly open to the 
Respondent Commission at the time if it were of the view that 
there were suitable candidates already in the service (N.B 
Now under section 31(1) of the Public Service Law, 1967 (Law 
No 33 of 1967), it would appear that the vacancies in question 
would have to be advertised in any case) With regard to the 
merits of the Applicants and the Interested Party, it does not 
appear that on the material before the Court (such as the con
fidential reports and the evidence of the Acting Auditor-General) 
there existed any superiority of the Interested Party over the 
Applicants 
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In annulling the promotions complained of, the Court:- 1967 
Aug. 5 

Held, (1) The consideration of the Interested Party as a candi
date for promotion to a post two grades above his own as well 
as his eventual promotion to such a post was clearly not possible, 
as being contrary to law; such a course constituted, also, an 
excess and abuse of powers of the Respondent Commission. 
The action of the Commission in this case was contrary to basic 
principles of administrative law and the notions of proper ad
ministration, because, in the absence of express legislative pro
vision to that effect, no public officer may be promoted for 
more than one grade at a time (see Conclusions from the Juri
sprudence of the Greek Council of State 1929-1959 p. 346; 
Kynakopoulos, Greek Administrati\e Law, 4th'ed.. Vol. 3, 
p. 315 n. 32; and the decisions of the Greek Council of State 
512/1950. Vol. 1950A p. 451, at p. 452. and 457/1955, Vol. 1955A 
p. 613, at p. 615). 

(2) Even if, however, I were to hold that the Commission 
was properly entitled to treat the Interested Party as a candidate 
for the vacancies in question, 1 would still find that-it has acted 
in excess and abuse of its powers in promoting him (the Interested 
Party) to the post of Examiner of Accounts, 2nd grade, over 
the heads of the five Applicants who were at the time Examiners 
of Accounts, 3rd grade, for any of the following two reasons: 

(A) This exceptional course could only have been justified 
by most cogent reasons which ought to have been recorded 
by the Commission in its relevant decision; and none appears 
therein; thus the sub judice decision is, also, defective for lack 
of due reasoning, and would have to be annulled for this reason, 
too. 

(B)(a) This was, indeed, a case in which mere comparatively 
greater suitability was not sufficient to justify promoting the 
Interested Party in preference to the Applicants who were already 
one grade higher up than him in the public service and who 
were prima facie suitable for promotion—otherwise the vacancies 
in question would and should have been advertised. ' 

(b) What was required to justify the promotion of the In
terested Party in preference to the Applicants would only have 
been a vast, and outstanding and striking superiority in merit 
of the Interested Party as compared with the Applicants (always 
assuming that the Interested Party could have been considered 
at all as a candidate). But, such superiority not only was not 
found and recorded by the Commission, but, on the material 
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before the Court, does not appear, at all, to have existed, all 
candidates being, more or less, of the same average standard. 

(c) Thus, the Interested Party was promoted without proper 
grounds having either been recorded or existed. 

(3) For all the foregoing reasons the promotion by way of 
secondment of the Interested Party as aforesaid, is hereby de
clared to be null and void and of no effect whatsoever, as being 
contrary to law (i.e. basic principles of administrative law) 
and in excess and abuse of powers. 

Sub judice decision annulled. 

Cases referred to: 

Decisions of the Greek Council of State: 

No. 512/1950 in Vol. I950A p. 451, at p. 452, applied; 

No. 457/1955 in Vol. I955A p. 613, at p. 615, applied. 

Recourse. 

Recourse against the validity of the promotion of the interested 
party to the post of Examiner of Accounts, 2nd grade, in pre
ference and instead of the Applicants. 

A. Triantofyllides, for the Applicants. 

L. Loucaides, Counsel of the Republic, for the Respondent. 

L. Clerides, for the Interested Party. 

Cur. adv. vult. 

The following Judgment was delivered by: -

TRfANTAiYLLiDrs, J.: By this recourse the five Applicants, 
who all hold the post of Examiner of Accounts, 3rd grade, 
in the Audit Office, attack the promotion to the post of Examiner 
of Accounts, 2nd grade, of the Interested Party, Georghios 
Epiphaniou, which was decided upon by the Respondent Public 
Service Commission, on the 6th December, 1965 (see its relevant 
minutes, exhibit 4). 

The Interested Party, on being notified of the present proceed
ings, declared, at first, that he did not wish to appear separately 
herein, but later, during the course of the hearing, he applied 
for leave to take part in the proceedings through counsel of 
his own, for the protection of his interests; though his application 
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was quite belated it was, nevertheless, granted in the interests 
of justice. 

One of the issues which were raised by counsel for the Interest
ed Party was that the Interested Party was not promoted to 
the post concerned, but was only temporarily seconded. 

In the circumstances of the present Case I am quite satisfied 
that though the term used in the relevant minutes of the Com
mission (exhibit 4) is "seconded", in substance and in fact this 
is not a case of a temporary secondment in its true sense, such 
as is provided for by General Order ΪΙ/3.8, but it is a case where 
a secondment has been resorted to as an initial step in the course 
of, and as part and parcel of, the permanent promotion of 
the Interested Party to the post concerned. 

Counsel for Respondent has been treating right through 
the proceedings, the secondment of the Interested Party as 
being, in effect, a promotion. 

Also, the Acting Auditor-General, Mr. Stathis, while giving 
evidence in this Case, has himself used the term "promotion" 
in relation to the filling of the vacancy concerned, and no quest
ion was put to him by counsel for the Interested Party in an 
attempt to bring out that this was in fact a case of a secondment 
as a mere temporary measure. 

The history of events leading up to the sub judice decision 
is shortly as follows: 

The Commission decided to fill existing vacancies in the 
post of Examiner of Accounts, 2nd grade, in the Audit Office 
of the Republic, through promotions. The said post is a "first 
entry and promotion post", but the Commission proceeded 
to effect promotions thereto without advertising the vacancies; 
such a course was quite properly open to it at the time, if it 
were—as apparently it was—of the view that there were suitable 
candidates already in service; now, under section 31(1) of the 
recently enacted Public Service Law, 1967 (Law 33/67), it appears 
that the vacancies in question would have to be advertised 
in any case. 

Once the existing vacancies in the post of Examiner of Ac
counts. 2nd grade, were to be filled by way of promotion, the 
merits of the Examiners of Accounts, 3rd grade, who were 
qualified for promotion, were considered by the Commission, 
on the basis of the Confidential Reports on them. 
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It was decided, further, by the Commission, to treat, also. 
as a candidate for the purpose the Interested Party, who at 
the time was only an Assistant Examiner of Accounts i.e. he 
was holding a post a grade lower than the Examiners of Accounts. 
3rd grade. The Interested Party had been emplaced in the 
post of Assistant Examiner of Accounts on the 15th October. 
1965 (see his personal file, exhibit 10(e)); such emplacement 
was made under section 16 of the Transfer of Exercise of Compe
tence of the Greek Communal Chamber and the Ministry of 
Education Law, 1965, (Law 12/65), when by virtue of auch 
Law the Interested Party was transferred to the public seivice 
from the service of the dissolved Greek Communal Chamber. 

As recorded by the Commission in its relevant minutes {exhibit 
4): "Under the Chamber, Mi. Epiphaniou, held the post 
of Auditor, 3rd grade, and the next higher post under the Cham
ber for which he could be considered for promotion was that 
of Auditor, 2nd grade. This post was equivalent to the post 
of Examiner of Accounts, 2nd grade, in the Audit Office. The 
Commission having regard to these facts decided to consider 
Mr. Epiphaniou as a candidate for the post of Examiner of 
Accounts, 2nd grade, along with the Examiners of Accounts, 
3rd grade." No other Assistant Examiners of Accounts were 
treated as candidates. 

Thus the vital question which falls to be decided is whether 
or not the Commission was properly entitled to treat the Inter
ested Party as a candidate for the vacancies concerned, and 
to promote him to one of them, once it had decided to fill such 
vacancies through promotions only. 

Having considered the matter I have reached the conclusion 
that the action of the Commission was contrary to basic ad
ministrative law principles and the -notions of proper admi
nistration, because, in the absence of express legislative provision 
to thai effect, no public officer may be promoted for more than 
one grade at a time; (see Conclusions from the Jurisprudence 
of the Greek Council of State 1929-1959 p. 346; Kyriakopoulos 
on Greek Administrative Law, 4th ed., vol. 3, p. 315 n. 32). 

It is, also, useful, on this point, to refer to two relevant de
cisions of the Greek Council of State; In case 512/1950 (vol. 
1950A p. 451, at p. 452) it has been held that, in accordance 
with a general principle of public service law, all promotions 
are made for only one grade («...συαφώνως προς την γενικήν 
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αρχήν έν τω ύπαλληλικφ δικαίω καθ' ήν πάσα π ρ ο α γ ω γ ή 

τελείται κατά ενα βαθμόν...») ; and in case 547 /1955 

(vol. 1955A p. 613 at p. 615) it was held, likewise, that 

under the principles of public service law and administrative law 

a promotion for more than one grade at a time was. in the 

absence of clear legislative provision to that effect, not possible 

(«αντίκειται δΓ αφ' έτερου ή πράϋις αύτη καϊ είς τους κανόνας 

τοΰ δημοσιοϋπαλληλικού καϊ τού διοικητικού δικαίου καθ' οΰς 

—πλην αντιθέτου σαφούς τού Νόμου διατάξεως—ούτε π ρ ο α γ ω γ ή 

είς βαθμούς πλείονας τού ενός δύναται εκάστοτε να διενεργήται...»). 

Thus, the consideration of the Interested Party as a candidate 

for promotion to a post two grades above his own was clearly 

not possible, as being contrary to law; and, a fortiori, his event

ual promotion to such a post was contrary to law, t o o ; and 

such a course constituted, also, an excess and abuse of powers 

of the Respondent Commission. 

Counsel for the Respondent, though admitting that the course 

adopted by the Commission was an exceptional one, tried to 

justify it by relying, inter alia, on General Order IT/1.14. But 

it is well settled, by now, that General Orders cannot be regarded 

as legislation, and in any case I can find nothing in the aforesaid 

General Order which appears to provide for a two-grades-at-a-

time promotion. 

Nor can it be said that the circumstances of the service career 

of the Interested Party, as set out in the relevant minutes of 

the Commission, would in any way justify the course adopted 

by the Commission: The Commission had emplaced the 

Interested Party in the post of Assistant Examiner of Accounts; 

against such emplacement he had protested by letter dated 

the 3rd November, 1965 (see exhibit 9); the Commission did 

nothing to remedy the position by emplacing the Interested 

Party in the post of Examiner of Accounts, 3rd grade—if it 

thought that his protest was a justified one; then, when the 

Commission came to fill by way of promotions the vacancies 

in the post of Examiner of Accounts, 2nd grade, it had to act 

in accordance with proper principle and it could not suddenly 

decide, contrary to such principle, to treat the Interested Party 

as a candidate, and promote him two grades at a time to one 

of such vacancies, in an effort to meet a situation personal 

to the Interested Party; the promotions made on the 6th Decem

ber, 1965, to the post of Examiner of Accounts, 2nd grade, 
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were neither the proper occasion nor the proper method for 
the remedying of any hardship that the Interested Party possibly 
sufferred through force of circumstances; personal interests 
of public officers, however rightful, cannot override the notions 
of proper administration. 

Even if, however, I were to hold that the Commission was 
properly entitled to treat the Interested Party as a candidate 
for the vacancies in question, I would still find that it has acted 
in excess and abuse of powers in promoting him to Examiner 
of Accounts, 2nd grade, from the post of Assistant Examiner 
of Accounts, over the heads of Examiners of Accounts, 3rd 
grade, such as the Applicants. This exceptional course could 
only have been justified by most cogent reasons which ought 
to have been recorded by the Commission in its relevant de
cision; and none appear therein; thus, the sub judice decision 
is, also, defective for lack of due reasoning, and would have 
to be annulled for this reason, too. 

This was, indeed, a case in which mere comparatively greater 
suitability was not sufficient in order to justify promoting the 
Interested Party in preference to the Applicants who were already 
one grade higher up than him in the public service and who 
were prima facie suitable for promotion—otherwise the vacan
cies in question would, and should, have been advertised. What 
was required to justify the promotion of the Interested Party 
in preference to the Applicants was outstanding and vast super
iority in merit of the Interested Party as compared with the 
Applicants (assuming that the Interested Party could have 
been considered at all as a candidate). 

Such superiority of the Interested Party not only was not 
found and recorded by the Commission in its relevant decision 
(exhibit 4), but, on the material before the Court, does not 
appear, at all, to have existed: The Confidential Reports on 
the Interested Party ahd on the Applicants (see exhibits 10(a)-
10(e)) were all, more or less, of the same average standard; 
and the evidence of the Acting Auditor-General, Mr. Stathis, 
as to what he told the Commission in support of the candidature 
of the Interested Party, does not bear out a case of outstanding 
and vast superiority of the interested Party over the other candi
dates. (The relevant evidence of Mr. Stathis was admitted 
in spite of an objection of counsel for the Applicants; the con
tents of my then Ruling* heed not be repeated herein, but are 
adopted hereby). 

* Note: Ruling published in this Part at p. 29 ante. 
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Thus, the Interested Party was promoted without proper 
grounds having either been recorded or existed. 

For all the foregoing reasons I cannot but hold that the pro
motion, by way of secondment, of the Interested Party, to the 
post of Examiner of Accounts, 2nd grade, should be declared 
to be null and void and of no effect whatsoever, as being con
trary to law (i.e. basic principles of administrative law) and 
in excess and abuse of powers. The filling of the vacancy thus 
created is a matter to be reconsidered by the Commission in 
the light of this Judgment. 

The Interested Party has my sympathy, because it appears 
possible that he may have been prejudiced in his prospects 
of advancement through the dissolution of the Greek Communal 
Chamber (see exhibit 3). If, when his just annulled promotion 
to Examiner of Accounts, 2nd grade, was decided upon, his 
complaint (see exhibit 9) against his emplacement as Assistant 
Examiner of Accounts had not been finally dealt with by the 
Commission—and the Commission, after his promotion, took 
the view that it was no longer necessary, in view of his promotion, 
to deal with his sa'd complaint—then, now that such promotion 
has been annulled, the Interested Party's aforesaid complaint 
will, of course, have to be dealt with and it is up to the Commis
sion to decide what is the right course to adopt in the matter; 
on this point, which is in any case outside the ambit of this 
recourse, I can express no opinion in this Judgment. 

Regarding costs I find that this is a Case in which the Appli
cants are entitled to costs against the Respondent, which I 
assess at £25; 1 do not grant them full costs because some of 
the costs of these proceedings occurred through the unsuccessful 
objection taken by thcin to the evidence of the Acting Auditor-
General; and in this respect I have to make a corresponding 
order for costs against the Applicants and in favour of the 
Interested Party for an amount of £10. 

Sub judice decision annulled. 
Order as to costs as aforesaid. 
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