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[TRIANTATYLLIDES, J ]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

NEMITSAS INDUSTRIES LTD,

Apphcants,
and

THE MUNICIPAL CORPORATION OF LIMASSOL
AND ANOTHER
Respondents.

(Case No 141/65)

Streers and  Buddings— Building  permut — Endorsement  thereon —

Strect—widening scheme—Alignment—=Endorsement made by the
Respondents  on  a bullding  permmit granted to  Applicants—
Purporting to implement  thereby a Street-wideming  scheme—
Particularly such endorsement being to the effect thar part of
the Applicants property as defined therem, will be taken out of
the Applicants’ owner shup and will form part of the public street
m accordance with the said strect-widemng  scheme—Validity
of such endorsement—The Streets and Buldings Regulation
Law Cap 96 sections 9 12 and |3—Lndorsement not a mere
note —But a conditton  sought to be put on the aforesard
building permit—And  thus, formung part of the executory act
Le the sard buddme permit— herefore such endorsement could
bhe made the subyecr—matter of a recourse under Arrcle 146 of
the Comtitution—{fowever the said endorsement has to be
anmifled —As made without legal authority and n excess and
abuse of the powers rested mn the Respondents under Cap 96
(supra)—All that the Respondonts could lawfully do mn the matter
was to apply wmder secton V3 of the saud Law Cap 96 (supra)
for the necessaiy  amendments of the relevant Lands Office
registrations to be made i completion and m umplomentation
af the stieet—idening schente concerned—Su eet—-w denng scheme
wiuell became final and binding wn 1955—As such scheme 15 an
admimistraine act wiuch became final bejore the conung nto
operation on the 16th August 1960 of the Constitution, there
15 1o competence veste don ths Cowrt 1o decude ws validity on
a recourse under Aiticle 1846 of the Constirution—0Onh if 1t were

134


file:///esied
file:///estc
file:///altdity

a legislaine act could s mvahduy have led to the imaldity 1967

of an adenrustratne act based thereon, 1e in the present case Feb 11
the endorsement on the said bwlding permit complained of— NE\:TSAS
In which case this Court could have to  examme the ralidity of  {npustries L0

the sard street-widemng scheme—See also, below v
MuniciraL
Admunistratne and Constitutional Law-—Recourse under Article 146 CorroraTioN
of the Consnuition-——Competence undel that Article—Does not OF LivassorL

extend to acts or decisions which became final before the comung ~ AND ANOTHFR

mnto operation of the Constitution on the 16th August, 1960—
Executory act—QOhnly an executor) act can be made the subjeci-
matier of a iecourse under Aritcle 146—Restrictions and
limutarions of the right of ownerslup—Article 23 3 of the Consti-
rution—The issue of fact whether a constructne imposition of
such restrictions or limitattons has taken place 15 within
the punsdiction of a end court under paragraph 11 of Article 23
af the Constitution—And not within the juisdiction of this Court
ot a recourse under Ainicle 146 of the Constirution——See  also
above and under Strect-widening Schents belo

Recourse—Recourse under Article 146 of the Constitunion—See abore
under Streets and Buildings Admumstiatne and Constitutional
Law

Street-widening  Schemes— Alignment— The  Streers and  Buildings
Regulation Law Cap 96, section 12 and 13—Such scheme s
an admuoustratne act and not a legisiatne act—Therefore  the
Court has no competence 1o exarmne the validuy of such scheme
which became final before the coming wnto operation on the 16th
August, 1960 of the Constuution—Composite admunstratine
action—A street—widenmng scheme and a building pernnt under
Cap 96, (supra), do not form a composite admimstiging action—
So that the imaldity of the former could necessarily lead 1o
the imalicity o) the latter—The scheme and the pernur are dgcts
separate and independent of each other — Sireet —widemng scheme
which has become frnal before the 16t August, 1960 supra—
Such a scheme cannot  when 1ehed upon by the Mumapal
Adnnnstration after the conung nte operation on the  164h
August 1960 of the Constirunion be held 1o amount to a duect
or mduect compulsory acquisition tahing place afier the conung
mite operation of the Comsruurion so that Artele 23 4 of the
Constitution could be apped 1o 11—See, also above under Strects
and Buildings Admunstrarne and Constiutional  Law

Alignment—Streer alignmeni—See above

135


file:///alulitv
file:///nothfr

1967
Feb 11
N MITSAS
IxpusTrRiES LTD
]
MuUNICITAL
CORPORATEON
oF LiMassol
AND ANOTHFR

Building Permus—Building permus under Cap 96 (supra)—FEndorse-
ments  thereon—Condinons—See above under Streets and
Buildings, Streei—widening Schemes

Abuse and excess of powers—See above under Streets and Buildings

Admuistraine Act— Adnunisiratne act as distinet from a legislative
one—See above wunder Streets and Buildings, Adnumstratne
and Constitutional Law, Street—widening Schemes

Admunstratine  Act—Composite  admumstratine  act  or  composte
adnnnistrative action—Executory act—See above under Streets
and Buiddings, Admimstratne and Constitutional Law, Street—
widemng Schemes

Composute Admunsirathe 4ct—See under Street-wideming Schemes,
above

Eacess of powers—See under Streets and Buildings abore

Execurory Adnumstratn e Act—See above, under Streets and Buildings
Adnumistrarne and Constitutional  Lan

Linutations or Restrictions —Of the right of ownership—Article 23 3
of the Constttution—See under Adnunistraine and Constitutional
Law aborve

Compulsory  Acquisinon—Aitiele 234 of 1the Constitution—Sec
tnder Street-widenmg Schemes, above

In tlus case the Applicants challenge, by claim (@) in the motion
for relief, the validitv of an endorsement made by Respondents
on a buldm s perrnit, dated the Ilth June, 1965, in connection
with the ercition of a factory on therr (Applicants’) property
m Lunassol, to the effect that the southern part of the said
property, shaded 1in 1ed on the plan attached to the permut, will
be taken out of the ownership of the Applicants and will form
part of a public street, in accordance with a street-widening
scheme published 1mm the Official Gazette {(under Not. 322)
on the 3ist March, 1955

The Appheants alse, by claims () and (¢) in the motion for
relief chailenge the vahdity of the aforesaid stieet—widening
scheme 1tself

The street-widening scheme 1n question was published in
1955—and became binding 1n that year—under the provisions
of section 2 of the Sireets and Buildings Regulation Law,
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(then Cap. 165, now Cap. 96). Under sub-section (3} of section 1967

J2 it is provided that when a street-widening scheme has become Feb. 11

binding no building permit shall be issued by the apprepriate NE;TS AS

authority save in accordance with such scheme. Section 13 pxpustries Lo,

of the said Law provides that where a permit is granted v,

by the appropriate authority and such permit entails a new MuNICIPAL

alignment for any street, in accordance with any scheme which ~ CORPORATION
. . of LimassoL

has become binding under section 12 of the Law (supra),any AND ANOTHER

space between such alignment and the old alignment. which

is left over when a permit is granted, shall become part of the

street. It is further provided that when such permit is granted

the District Lands Office shall, upon application by any

interested party, cause the necessary amendments to the relative

registrations to be effected.

In granting the application as regards claim (a), and dismissing
it as regards claims (b) and (¢), supra. the Court:

Held, 1. As regards claims (b) and (c) supra.

(1) A street-widening scheme is an administrative, and not
a legislative act. (See Malliotis and The Municipality of Nicosia,
{1965) 3 C.L.R. 75 at p. 84).

(2} It is not in dispute that the scheme in question became
binding viz. a final administrative act long before the 16th
August, 1960, when the Constitution of the Republic came into
operation. As held in Musrafa and The Republic 1 R.S5.C.C.
44, at p. 47 and in Kaniklides und The Republic 2 R.S.C.C. 49,
at p. 53, the compelence under Article 146 does not exiend to
acts or decisions which became final before the 16th
August, 1960.

(3) 1t follows, therefore, that this Court in the present
recourse has no competence to decide on the validity of the
aforesaid street-widening schemne of 1955 as such. Claims

(/) and (¢) of the Applicants cannot, therefore succeed and are
dismissed accordingly.

Held, Il. As regards claim (a) in the motion for refief. supra:

(1) (A) In dealing with the validity of the said endorsemsnt
on the building permit in question | am not entitled to examine
the validity of the street-widening scheme itself-—as being
a factor decisive for the validity of the cndorsement—because:

(@) The said scheme is not a legislative act, but an
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administrative one; only if it were a legislative act could
its invalidity have led to the invalidity of an act based thereon
(as in Christodoulou and The Republic 1 R.S.C.C. 1).

(b) Nor can it be said, in this respect, that the said scheme
and the building permit in question form together a
“composite administrative action” so that the invalidity of
part of such action—such as the scheme—could lead to the
invalidity of the culmination of such action i.e. the building
permit. The scheme and the permit are acts separate and
independent of each other; though a scheme is a factor
which, when it exists, restricts the exercise of the power to
grant a building permit, it is not a step taken in the
administrative process of granting such a permit.

(B} The attempt made towards implementation of the 1955
street-widening scheme for the relevant area, by means of the
endorsement complained of, cannot, in any sense, be said to
amount to a compulsory acquisition made after the i6th August,
1960 (i.e. after the date of the coming into operation of the
Constitution), so that Article 23.4 of the Constitution could be
applicable to it,—because, as it is to be derived from
Anastassiadou and The Municipal Commission of Nicosia,
3 R.S.C.C. 11, at p. 116, a scheme which came into force
in 1955 cannot, when relied upon by a Municipal Authority
after the coming into operation of the Constitution (i.e. after
the 16th August, 1960), be held to amount to direct or indirect
compulsory acquisition taking place after the coming into
operation of the Constitution.

(2} (A) In atracking the validity of the said endorsement,
counsel for Applicants submited that, because of a supervening
in the meantime basic change in the nature of the use of their
affected property, such endorsement amounts to restrictions
or limitations, in the sense of Article 23.3 of the Constitution,
which were constructively imposed when the building permit
of the I1lth lJune, 1963 (supra), was issued: and, thus,
such imposition may be made the subject-matter of this recourse.
Reference in this respect has becn made to the notion of
constructive imposition of restrictions or limitations expounded
in Ramadan and The Electricity Authority, 1 RS.C.C. 49, at
p. 57 reliance has also been placed on the Anastassiadou case
(supra, at p. 116) as supportmg the view that the implementation
of the 1955 said street—mdenmg scheme after the 16th August,
1960 (supra), mdy Tesult in the constructive imposition of such
restrictions or 'litnitations of the nght of ownership.

.- B3 B B

138



(B) But, as pomnted out 1n the said case of Ramadan (supra
at p. 58) the 1ssue of fact whether a constructive imposttion of
restrictions or limitations has taken place in a matter so closely
related to the determination of the amount of anv compensation
payable in respect thereof, under Article 23 3 of the Constitu-
tion, that it 1s within the jurisdiction of the civil court. under
paragraph 11 of this Arucle, and not within the jurisdiction
of this Court on a 1ecourse under Article 146 of the
Constitution

{3) (@) I am of the opimion, however, that no Law or
Regulation, enables the making of an endorsement, such as
the one complained of in the present case

(b} The combmed effect of sections 12 (3) and 13 of
the Streets and Bwldings Regulauon Law, Cap 96 (suma)
does not authonize at all an appropriate authority—in this
case the Limasso! Mumcipality—to make an endorsement on
a bwiding permit, as the one complained of Nor 15 such
endorsement among the possible conditions provided for, in
relation to building permits, by section 9 of the sard I aw, Cap 96

{¢) All that the Respondents could lawfully do, under section
13 (supra), if they were of the view that the requirements of
the said section were sausfied, was to apply for the necessary
amendments of the relevant Lands Office registrations, n
completion and 1n 1mplementation of the street—widening
scheme concerned

(4) 1 have, therefore. reached the conclusion that the
aforesaid endorsement has been made without legal authority,
and n excess and abuse of the relevant powers of the
Respondents, and 1t should therelore, be declared to be null
and void and of no cfect whatsoever,

(5} (g) In examiung the validity of the endorsement, which
has just been found to be imvahd, | have considered the
possibility that 1t might have been only a mere note” —as
It appeais 10 be prima fece—not mtended to produce a new
legal situation aftectme the Apphcants In wuch a case 1t would
not have been an executory act and, thus it could not be made
the subject-matter of & recourse under Artile 146 of the
Constitution, because only executory acts can be made the
subject-matter of such recourse (see Kolocussides and The
Republic (1965 3 C.LR 542)
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{6) 1 have reached, however, the conclusion that the endorse-
ment in question as made, in the context of the circumstances
of this case was intended to be part of the executory act of the
aforesatd building permit and to amount to a condition relating
to the grant of such permit. It follows, therefore, that it could,
properly, be made the subject-matler of the present recourse.

Order in terms. No
order as to costs.

Cases referred 10:

Malliotis and The Municipality of Nicosia (1965) 3 CL.R. 75
at p. 84, applied;

Mustufa and The Republic, 1 R.S.C.C. 44, at p. 47, applied;
Kaniklides and The Republic, 2 R.S.C.C. 49, at p. 53, applied,
Christodoulow and The Republic, 1 R.S.C.C. 1\, distinguished

Anastassiadow and  The Municipal Commission of  Nicosia,
3 RS.C.C. UL, at p. 116, applied;

Ramadan and The Electricity Authority, | R.S.C.C. 49, at
p. 37, considered, and at p. 58, applied,

Kolocassides and The Republic, (1965) 3 C.L.R. 542, applied.

Recourse.

Recourse against the validity of an endorsement made by
Respondents on a building permit granted to Applicants which
was to the effect, inter alia, that a part of Applicants’ property
will be taken out of their ownership and form part of a public
street in accordance with a street—-widening scheme and against
the validity of the said scheme itself.

G. Cacoyannis for Applicants.
J. Potamitiy for the Respondents.

Cur. adv. vult.

The following Judgment was delivered by:

TriantaryLLines,  J @ In  this Case the Applicants
challenge, by claim (a2) in the motion for relief, the validity
of an endorsement made by Respondents on a building permit,
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dated the ilth June, 1965, (see exhibit 6), and granted to
Applicants in connection with the erection of a factory on
their property in the Chiflikoudhia (or Chiftlikoudhia) area in
Limassol (see plots 159/1 and 158 on the map, exhibit 1). The
said endorsement is to the effect, inter alia, that the southern
part of their property, which is shaded in red on a plan which
was attached to the permit (see exhibit 6 (a) ), will be taken
out of the ownership of the Applicants and will form part of
a public street, in accordance with a street—widening scheme
published in the official Gazerre (under Not. 322) on the 3lst
March, 1955, in respect of Chiflikoudhia road, which forms
the southern boundary of the Applicants’ said property.

The Applicants challenge, also, by claims (b) and (c¢) in the
motion for relief, the validity of the said scheme itself.

A further claim —claim (d) - of the Applicants, for just
and equitable compensation, has been abandoned by them,
at the hearing of this Case, as not being within the competence
of this Court under Article 146.

The history of relevant events appears, on the basis of the
material before the Court, to be as follows:

When the sireet—widening scheme in question was published
in 1955, under the provisions of section 12 of the Streets and
Buildings Regulation Law (then Cap. 165, and now Cap. 96,
of the Laws of Cyprus) the affected property of the Applicants
did not belong to them, but it belonged to another owner, a
certain Azat Voskeredjian, who on the 30th July, 1960, sold
it to Nemitsas Ltd., a company which is an associate of the
Applicants; then the said company gifted the property, in 1965,
to the Applicants.

As it appears from the material before the Court, Nemitsas
Ltd. had applied in 1964 for the building permit in question;
in the meantime, however, the property was transferred to the

Applicants and they adopted such application and pursued
the matter themselves.

On the 20th May, 1965, the Managing Director of the
Applicants addressed a letter to the Respondents (see exhibir 2)
alleging that the Respondents could not insist on the afore-
mentioned southern part of Applicants’ property being ceded
to the public street, and requesting that the building permit
applied for be issued without any condition to that effect.
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The Chairman of the Municipal Commission of Limassol
replied by letter dated the 1st June, 1965 (see exhibit 3) rejecting
the above request of the Applicants.

On the 11th June, 1965, the building permit in question,
with the endorsement complained of by Applicants, in relation
to the southern part of the property of the Applicants which
is affected by the 1965 strect~widening scheme for Chiflikoudhia
road, was issued. -

On the 12th June, 1965, the Applicants wrote 1o Respondents
accepting the building permit, but reserving their right to
challenge in Court the validity of the decision of Respondents
to insist on the cession to the public street of the said part of
the Applicants’ property (seec -exhibit 4).

By letter dated the 12th July, 1965, the Respondents rejected
the contentions of Applicants (exhibit 5).

This recourse was filed on the 5th August, 1965.

It is convenient to deal first with claims (b) and (c) of the
Applicants, which, as already stated, are aimed at the validity
of the 1955 street-widening scheme in respect of Chiflikoudhia
road; the validity of such scheme is challenged to the extent
to which it affects the southern part of the property of the
Applicants.

A street-widening scheme is an administrative, and not a
legislative, act. (See Mallions and the Municipality of Nicosia,
(1965 3 C.L.R. 75 at p. 84).

It is not in dispute in the present Case that the scheme in
question became a final administrative act long before the
16th August, 1960, when the Constitution of the Republic
came into operation.

As held in Mustafa and the Republic (1 R.S.C.C. p. 44,
at p. 47) and Kamklides and the Republic (2 R.S.C.C. p. 49,
at p. 53) the competence under Article 146 docs not extend
to acts or decisions which became final before the 16th
August, 1960,

It follows, therefore, that this Court in the present recourse
has no competence to decide -on the validity of the aforesaid 1955
street—widening scheme as such.
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Claims (b) and (c), of the Applicants cannot, therefore,
succeed and are dismissed accordingly.

We come now to claim (a) of the Applicants which, as stated
earlier, is aimed at the validity of the endorsement on the building
permit dated 11th June, 1965, (exhibit 6) to the extent to which
it refers to the street-widening scheme for Chiflikoudhia road.

I would like to make at this stage two preliminary
observations:

First, I am of the opinion that in dealing with the validity
of such endorsement | am not entitled to examine the validity
of the scheme itself — as being a factor decisive for the validity
of the endorsement — because the scheme is not a legisiative
act, but an administrative one; only if it were a legislative
act could its invalidity have led to the invalidity of an act based
thereon (as in Christodoulou and The Republic, 1 R.S.C.C.
p- 1). Nor c¢an it be said, in this respect, that the said scheme
and the building permit in question form together a “composite
administrative action’ so that the invalidity of part of such
action — such as the scheme —could lead to the invalidity of
the culmination of such action — i.e. the building permit. The
scheme and permit are acts separate and independent of
each other; though a scheme is a factor which, when it exists,
restricts the exercise of the power to grant a building permit,
it is not a step taken in the administrative process of granting
such a permit.

Secondly, the attempt made towards implementation of
the 1955 street-widening scheme for Chiflikoudhia road, by
means of the endorsement complained of, cannot, in any sense,
be said to amout to a compulsory acquisition made after the
16th August, 1960 — so that Article 23.4 could be applicable
to it — because as it is to bz derived from Anastassiadou and The
Municipal Commission of Nicosia (3 R.8.C.C. p. 111, at p. 116)
a scheme which came into force in 1955 cannot, when relied
upon by a Municipal Authority after the coming into operation
of the Constitution on the 16th August, 1960, be held to amount
to direct or indirect compulsory acquisition taking place after
the coming into operation of the Constitution.

In attacking the validity of the endorsement complained of
the Applicants have submitted that, because of a supervening
in the meantime basic change in the nature of the use of their
affected property, it amounts to restrictions or limitations
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which were constructively imposed when the building permit
in question was issued, and, thus, such imposition may properly
be made the subject—matter of this recourse. Reference in
this respect has been made to the notion of constructive imposit-
ion of restrictions or limitations expounded in Ramadan and
The Electricity Authority (1 RS.C.C. p. 49 at p. 57); reliance
has also been placed on the Anastassiadou case (supra, at
p- 116) as supporting the view that the implementation of
the 1955 street-widening scheme after the 16th August, 1960,
may result in the constructive imposition of restrictions or
limitations.

As pointed out in the said case of Ramadan (supra, at p. 58)
the issue of fact whether a constructive imposition of restrictions
or limitations has taken place is a matter so closely related to
the determination of the amount of any compensatjon payable in
respect thercof, under paragraph 3 of Article 23, that it is
within the jurisdiction of a civil court, under paragraph 11
of Article 23, and not of this Court, on a recourse under
Article 146

Nevertheless, during the hearing of this Case, considerable
latitude was allowed to the parties in adducing their evidence,
in relation to the issue of constructive imposition of restrictions
or limitations on the property of the Applicants, so that the
Court might have before it all factors possibly relevant to the
determination of this recourse.

[n the end, however, it was not found necessary to decide
any issue of fact, because in examining the effect and validity
of the endorsement complained of, as made on the building
permit {exhibit 6}, | have reached the conclusion that, in any
case, it does not amount to administrative action which could
bring about the constructive imposition, in 1965, of restrictions
or limitations on the property of Applicants, simply because
it does not amount to valid administrative action at all.

As at present advised, I am of the opinion that no Law, or
Regulation, enables the making of an endorsement, such as
the one complained of in this Case.

Under sub-section (3) of section 12 of Cap. 96 it is provided
that when a street-widening scheme has come into force no
permit shall be issued by an appropriate authority save in
accordance with such scheme.
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the necessary amendments to the relative registrations to be
effected.

The combined effect of sub-section (3) of section 12 and
section 13 does not, in my opinion, authorize at all an
appropriate authority — in this case the Limassol Municipality —
to make an endorsement on a building permit, as complained
of in this Case. Nor is such an endorsement among the possible
conditions provided for, in relation to building permits, by
means of section 9 of Cap. 96.

In the present Case (unlike the case of Anastassiadou (supra)
in which a building permit, as applied for, was refused because
of the existence in force of a street-widening scheme) the building
permit applied for by the Applicants has been granted and,
therefore, it may be assumed that the said permit, as applied
for, was not incompatible with the Chiflikoudhia road street-
widening scheme. Once this was so, and there was no provision
of law enabling or requiring the making of the endorsement
in question in the said building permit, it was not open to
Respondents to endorse such permit as they did, in an effort
to further the implementation of the street-widening scheme
concerned, by way of a condition in the said permit, and in
a manner other than as, and not provided for, by law. All
that the Respondents could lawfully do, under section 13 of
Cap. 96, if they were of the view that the requirements of the
said section were satisfied, was to apply for the necessary
amendments of the relevant Lands Office registrations, in
completion of the implementation of the street-widening scheme
concerned.

I have reached, therefore, the conclusion that the aforesaid
endorsement has been made without legal authority, and in
excess and abuse of the relevant powers of the Respondents,
and it should, therefore, be declared to be null and void and

. of no effect whatsoever; and it is so declared accordingly.
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In examining the validity of the endorsement, which has
just been found to be invalid, 1T have considered the possibility
that it may have been only a mere “note” —as it appears to
be prima facie — not intended to produce a new legal situation
affecting the Applicants; in such a case it would not be of an
executory nature, and not only it would not be capable of
contributing to the constructive imposition of restrictions or
limitations, but also it could not be made the subject-matter
of a recourse, because only executory acts can be made the
subject—matter of recourses under Article 146 of the Constitut-
ion. (See Kolocassides and The Republic, (1965)3 C.L.R. 542).

I have reached, however, the conclusion that the endorsement
in question as made, in the context of the circumstances of
this Case, was intended to be part of the executory act of the
building permit {exhibit 6) and to amount to a condition relating
to the grant of such building permit. I have, therefore, reached
the conclusion that it could, properly, be made the subject-
matter of the present recourse, and be annulled in the exercise
of the competence under Article 146.

In the result this recourse succeeds as regards claim (a), to
the extent stated in this Judgment, and it fails as regards the
remaining claims of the Applicants.

I would like to conclude by pointing out that nothing in this
Judgment may be taken as indicating that the Respondents
are now any less entitled, than they would have been otherwise,
to take such action as may be warranted under section 13
of Cap. 96, in view of the granting of the relevant building permit
(exhibit 6). What the nature and legal consequences of such
action may be under the legislation in force, including, of
course, the Constitution of the Republic, is a matter which
I leave entirely open.

Regarding costs 1 have decided, in view of the fact that the
Applicants have succeeded only in part in this recourse, to
make no order as to costs.

Order in terms. No
order as to costs.
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