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(Civil Appeal Mo, 4347)
Arbitration- Award- Setting aside— Arbutrator. - Expert arbitrator -
Dutics—-Misconduct -An  arbitrator appointed because  of s
knowledge and experience of the trade may nake we of his own
knowledge on  uany mwtters  without  hearing  witiiesses—
Howerver, he is prehibited fram violating the rules of natwral
justice- -And hearing or consndting  interested parties.  persons
or witnesses i the absence of the other—-In this case in the
abnence af the  respondent- Papecially  when the person so
heard or consulted was the verv person in this case the super-
vising archirect. whose decision and  certificate as 1o the work
done by the appellamt comtracior was disputed by the respon-
dents-~The right approuch 1o the ynestion of setimg avde an
award on erownds of irregularity in procedure or infringenien
of the rules of natural justice.

Award - -Severahifity  of  award-- Seqing  aswle only thut part
thereof which is baed - The Arbitration Lene, Cap. 4 sections 8
aned 200 (1) and the Courts of Justice Lene, 1960 (Law of the
Repuhlie No. 14 of 1960V seerion 37,

fhiv v an appeal by the  plaintill from the order of the
Disirict Court of  Limassol setting aside the award  of an
whitrator on the ground of misconduct. The applicavion in
which the said order was made was based on section 20 (2) of
the Arbitration Law, Cap. 4 and section 37 of the Courts of
Justice Law. 1960 (Law ol the Repoblic No. 14 of 1960,

The appellant who s » building contractor, was the plain-
Uuff in an activn, instituted in the BPistrict Court of Limassol,
whereby he was claiming the sum of £691.221 mils as balance
due 1o hiny under a linlding Contract by the respondents who
are hushand and wite. Aller the liling of the action and the
statement of claim, the Court by consent stayed the “proceed-
ings under scction § of Cap. 4 {sapra) and referred the action
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v the wbtitation et N R o ol engmeer and  bulding
contractor and  diccted that the  arbitrator should not be
bound by any previous Tiwding ol respondents” aichitear N L
The plamtt! s chinm Tor 8091 221 nuls was based on the fimal
cerfibicvie of the suporvaane nduiear e sad N Owe o
that sum  the sospondsais disputed onlv (he sume of £33 14
mils tor which they conntoacluimed o due comrse On the 4ih
Novembar, 1961, the wrhitator filed hes awand v beweby e
awarded to the  phonult appedlant the  sum ob Lo7 It
appears that the bt o consulted the superseans architedt
the said N1 ihe abscive o the parties

The respondents, i satecdied with this award tiled on the
1Sth November, 1961, an appheation o the Dbt Cont,
of Limassol under section 20 (2) Cap 4 and section 37 of the
Courts of Tushice Taw 1960 (wpra) tor an order (o set aside
the award on the  ground that the arbitration proccedimgs
were misconducted and pregola

[he el Cowmt, relyimg on the statement ol the arbitiator
e s award that he conselted the supervising architedd N L
aidl on the statement e s alfidavat that he called the sad
arcluteet who aase fume detvds of the work donce by the plan-
tutl nndar contract and ol the extzr work  found that he did
so o i absence of the vespondents The tnal Court held ths
amounted 10 miscondua on the part ol the arbairator and.
on the authority of Harvar v Shefton (1844 17 1 T (N S)
466 set aside the award

Seciion 20 (2} of the Arbitration 1aw, Cap 4 provides
20 (1) {2y Where an arbitrator o umpnie has
misconducted himsell o1 the procecdings, o an arbitia-
ton of award has been improperly procuned  the Court
muay set the award aside

On the appeal by the planubi-contiactor agamst that orde
setting aside the said awaid, the Supreme Cewmt

Held (1) (1) we aceept the prinaple that where a peison
v appomted as arbiteator i view ol his knowledge and
experience m the Lade 09 an thiy case -10 1v nol newessary
for him to examme witnesses on certain matters s he knows
sutficently ol the  subjedt to deade properly withoul exa-
numing  them

{b) But. although an  oxpert  arbiteator who has becn
apponted because of his knowledge and experience ol the
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trade may make use of his own knowledge and experience
on many matlers,” such as quality, without having witnesscs
citlled before him, be is. nevertheless, prohibited from  vio-
lating the rules of natural justice. that is. hearing interested
parties, persons or witnesses, in the absence of the other.

(2) In the Eads® case (infra), concerning Lhe valuation of a
fease, one of the arbitrators relied on inbrmation which he

received from his grandson who went down the mine . and-

the Court held that it was not incumbent on the arbitrator to
go down himself-and that it was not fatal that he relied on the
report of his grandson. But in the arbitration with which we
are concerned in this appeal. the arbitrator did not obtain
information from an outsider regarding the state of property
or something similar. He consulted the very person (ihe
supervising  architect)  whose decision as 1o the amount of
work done by the contractor was chailenged by the respon-
dents, and he did so in their absence.

Principles laid down in the Mediterranean and Eastern
Exporr Co. Led. v, Foriress Fabrics (Manchestery Lid [1948]
2 Al E.R. 186, at p. 189 per Lord Goddard. CJ. and in the
London xport Corporation, Lid, v, Coffee Roasting Co.Lrd
(TYSK] 2 All LR, 411, al p. 4106, per Jenkins L.J., applied.

(3) Applying those peneral principles 1o the present case,
we are of the view that the irial Court came to a right conclu-
ston, that 1s, that the conduct of the arbitrator in consulting
the supervising architect. otherwise than in the presence of
the partics amounted 1o misconduct within the provision of
the law,

(4) (1) The question now arises should the award be set
aside wholly or in part? IUis a well-established principle’ that
where theve are two matlers in an award which are entirely
severable then the whole award need not be set aside but only
that part which is bad. This principle was applied not long
ago in the case of Prestige and Co. Lad: v. Breqtell [1938]
4 Al E.R. 346, al p. 352 ' '

(M) In this case the appellant’s ¢laim was for £691.221 mils
balance duce of building contract and extfa work done. Out
of that sum 1he respondents only disputed the sum of
£331.151 mils, for which they have set up a counterclaim as it
appears in the statement delivered (o the arbilrator. So. even
il the arbitrator had accepted the respondents’ counterclaim of
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L3305 m ful) the ppedtant woold sull be entitled o judg-
ment tor the difference or L3 E49 nuls whaeh we consider
v severable

(5) In the result

(a) the award i respect of £331 151 (the respondents counter-
Jaim) s set aside and (the matter will have to be heard de novo

(b} Judgment s cntcred for the appellam (plamuff) in the
sum ol £338 849 44 above plus interest thereon at the rate
of 4% per annum frony the date of the awatd 1¢ the dth
November, 1961

{ppeal allowed w pare  Judginent
moierms  The respondenty 10 pay
to the appeflant half sy cown

here aad m the Comt belon

Caves  referred  to

Harvev 1 Shelton (1844) 13 1 1 Ly (NS 466

AMediterranean aud Taviarn Faporr Co o frd o fortress
Fabrics (Manchesicr) c0d [1948] 2 AN TR 1K6

Fads v Williams (1854) 21 10 Ch
|1843-1800) Al } R Rep 917,

Drew v Dren (1855) 2 Macg 1 at p 3. per Lord Cranworth,
LC

Wright v Howson (1888) 4 { L R 86,
Aktebolag (1931) 41 11 L. Rep

531, now teporied

Jordeson and Co v St et
201, at p 204

Lopdon 1 aport Cospoans Frd v Jubdee Coffee Roasting

Co [td [IV58] 2 At Y R 411,
Prestiee and Co v BrewdD 19381 4 AILTTR 346 a0 p 352,

Appeal.

Appeal agamst the  judgnent of the District  Court of
Limassol {Loizou P 1D C and Malachtos 1D 1) dated the 10th
August, 1965, (Achon No  1132/61) <etting aside the award
ol the arbitiator on the ground of misconduct

Sir Panaviotrs Cacmvnms, (or the appelfant
X Clerides with S G M b ade, for the respondents

Cur adv vult
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Zixia, Po: o The judgment of the Court will be delivered
by Mr. Justice Josephides.

Josepmines, J. : This is an appeal by the plaintiff - from
the order of the District Court of Limassol setting aside the
award of an arbitrator on the ground of misconduct. The
application in which the order was made was based on section
20 (2) of the Arbitration Law, Cap. 4, and section 37 of the
Courts of Justice Law, 1960

The appellant, who is a building contractor, was the plain-
tiff tn an action claiming the sum of £691.221 mils as balance
due to him under a building contract by the respondents who
are husband and wife. After the filing of the action and the
statement of claim (on a specially indorsed writ) and before
the defence was filed, the respondents (defendants) applied

to the Court under the provisions of section 8 of the Arbitra-

tion Law for an order staying the proceedings on the ground
that there was proviston in the building contract for the re-
ference to arbitration of the matters in dispute in the action.

There being no uopposition on the part of the appellant
(plaintiff), the Court by consent stayed the proceedings, re-
ferred the action to the arbitration of Mr. Nicolas E. Roussos
of Limassol, and directed that he should not be bound by
~any previous finding of respondents’ architect. The. said
Roussos, who was a civil engineer and building contractor,
was the person agreed upon by the purties to be their arbi-

trator. The plaintiff's claim of £691.271 mils was for the ba- .

lance of a sum due under a building :ontract, including extra
work, on the strength of the final cortificate of the superw-
sing architect, Mr. Nicos lag,nudls

On the 4th Novembcr, 1961, the arbitrator filed his award
whereby he awarded the sum of £670 to the appellant (plain-
tiff). The material part of the award reads as follows :

“ After consulting the Architect Mr. N. Lagoudis and
meeting the plaintiff and defendants on three occasions
examining their differences in cvery detail, I come to
the following conclusion :

Value of Contract £6,900.000 mils
Additional work 1,735.000 mils
Total value- of contract £8,635.000 mils
Deduction for work not carried out 370.000 mils

- £8,265.000 mils
Payments on account £7,595.000 mils

Amount due to the Contractor = £ 670.000 mils”
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On the 19%h November, 1261, the respondents (defendanty)
filed then application T an order of the st Court 1o
set asde the award on the ground that the wibittation pro-
ceedings were misconducted and teregular

IThe gounds on wiiel the apphication was based were set
out m the affidavit sworn by the first respondent (defendant),
the matertal part of whih reads as follows

“ 3 The proceedings were arregutar and misconducted
masmuch as evidence was taken by the arbirator from
a witness, not catled by me, and i my absence, and 1t
was upon the evidence of that witness that the arbitra-
tor made his award | was given no opportunity of cross-
exaninmyg that witness Fhe witness 1 guestion was the
architeet, N Lagoudis, who was an anterested party and
whose very findings cave e 1o these arbiiation pro-
ceedings

4 The arbirator taled (o conduct the proceedings
i qodiaal mamer He did not allow me to give my
cvidence correddly, but only asked me a number of que-
stiens 1 owas aol sabected o cross-exanunation but the
other ity was nvited (o comment upon my evidence
The Guth of my  oadence and of the other  party was
therefore  untested

5 The rules of evidence wete not observed

G 1o the best of my knowledge, o noic of the evi-
dence sucd as b was, was recorded  at the tune Fuirther,
present ot the onlv mecting (thoie was only one, not
thiee as stated by the achstrator in his award) was the
abitrators clerk who mtenupled  the provecdings by
agiecmg with the convents passed by the wibitiator,
when so equested

7 FThe arbatratonr aetused to visit the constiuction
m question but stated he wounld visit and nspect only
the water mstatlations s (o the best of my knowledge
e never did

g Pt ool the ootter o disprie was tie quesbion
ol compor sation pavable for delav m finishiy the work
The arhitratonr did nost ceal with thes guestion at all

9 Not only did e wibitraton see the architeet be-
hid oy back, e staded to me on Sth July and on other



Cofm =
dates that he had alse seen the other party about the 190

case. b do not know whal ook place at this meeting or 0736620
meetings. Feb, 24
10. On the 7th November, 1961, after being notified  Cuagaiasinos
that the award had been filed in Court, | called on the GaLatic
arbitrator for. the return of the various documents | had oo
.o eft with him for the-case. To the best of my knowledpe Sé""f(f'\'"_"f
o and memory he said to me the following words or words : ‘t\:;’)""..:,.
- having a similar” meaning : ° 1 believed what you said T ANGTURT ;
10 me but 1 could not act upon that because | had to A
‘base my report on what the architeet said *. P

11. Further, no evidenee on oath  was  given al any
tume. | do not know what documents were produced
to the arbitrator for or during the proceedings or in my
absence or what report was given by the architect to the
arbitrator ;I was not asked  what witnesses 1 had or
wanted 1o call and 1 was also, therefore, unabie to pre-
sent my case as fully as it merited ™. '

The appellamt (plaintilt)  opposed  the  application and
apphed that judgment be entered i the terms of the award.
The appellants opposition was supported by an affidavit
vaworn on the 6th December, 1961, by the  arbitrator (Rous-
sus) who dicd on the 23rd March, 1963, without giving cevi-
dence in these proceedings, In view of s death we think tud
the whole of his alfidavit should be g aoted in this judgment :

"o am oo oqualificd Civil Engineer with o long ex-
perience as a Civil Engiocer and as a building  contract-
or m Cyprus,

2. On the 171961 on the application and  at the re-
gquest of both Bugants, 1 was appointed by virtue of an
order of the District” Court of Limassol under the pro-
visions ol the terms of the buwlding contract dated 2.9.59
between the litigants, to go into and determine the dis-
pute in the building contract which arose hetween the
plaintilt and the defendants according to the provisions
of article 14 of the said contract.

3. 1 repeatedly summoned  both the  {itigants who
appeared before me and (hey gave a detailed staiement
to me regardimg their dispute and the claim off cach one
of theme against cach other of them, cach one of the liti-
gants having handed to me in writing his relative claim
and  dispulte.
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I also summoned the  supervising  architect Mr. N,
Lagoudis referred 1o in the contract who gave me parti-
culars of the work executed by the building contractor-
plaintift under the said contract and of the extra work
exccuted by plaintiff,

I visited the premises and ) oexamined the plans, the
specifications and  conditions of the said contract and
I determined the dispuwie and claims referred o me under
the provisions of the said contract and | gave my award
which | filed in Cuourt :

4. 1 also went into defendants’ claim Tor  damages
duc to the delay in the  completion of the work  and |
found that defendans were not entitled to such damages
because plaintiff on the instructions of the defendants
exccuted extra work in connection with the said premi-
ses, of a value ol L1735 and the execution thereol ye-
quired additional considerable time which was not spe-
alied o the contract nor was there any  agreement
specilying the time o execution ol such extra work.

S0 Al the ety alleged in the aflidavit ol vhe deten-
dant which contradicl or are inconsistent with this affi-
duvit are nol accepted 7,

s common ground that the respondents delivered to
the arbitrator on the 7th August, 1961, a stalement giving
fulb particulars of their claims aganst the appettant. This
statement was put in evidence as xhibic 1 obefore the trial
Court and it shows that the respondents claim o £331.151
mils is composed of itlems of work omitted to be performed
by the contractor (appellant) and of a clhum for damages for
delay. This Dipuree is made ap of 22 items as follows

G hrem 21 damaees tor Tour months” delay

in complcting the work  as orginally
agreed, at £45 por menth . . 0 L180.000 mils

(h) lems 1 oto 20 and tem 22--various items

o work not performed o material not

supphicd by ghe contractor - R SR B % B THY
foll e P3L5E mils

Liowill thus be seen dhal i of the sun ol TO91.220, elaimed
b b appellngd in his sbiement of claen as balanee of the
ikdine contriet b o work the respondents onky dis-

puated the s o8 TN S Bl

SN



Only the two respondents gave evidence before the trial
Court and nu witnesses were called by the appellant as the
arbitrator, who was about to be called after the adjournment
of the case, was taken seriously ill and he never recovered. The
main witness was the first respondent: (the husband) and he.
more or less repealed the contents of his affidavit amplifying
it in certain respects. .

As regards his conversation with the arbitrator he stated
that on the 7th November, 1961, that is, after the Miling of
the award, he called at the arbitrator’s ofTice in order 1o col-
lect certain documents and that the arbitrator told him that
he (the arbitrator) fully agreed with what he {the first respon-
dent) had stated to him but that he could not act upon it as
he based himselt on Mr. Lagoudis's (the supervising archi-
tect’s) ré’port. Subsequeantly, the arbitrator informed the first
respondent - that he did not have any written statement from
Mr. Lagoudis. The only complaint of the respondents against
the arbitrator was that he misconducted the proceedings and
they did not impute to him any dishonesty or bad faith.

The trial Court found that the arbitrator had been appoin-
ted in view of his expert knowledge of the matters in dispute
and that consequently he was cntitled to make usc of his’
expert knowledge for the purpose of supplying any deficiency
in the- material placed before him. They were turther of the
view that the fact that no  expert witnesses were called by
cither side was another indication in support of that propo-
sition. Although the respondents before us disputed the faet
that the arbitrator was appointed in view of his expert know-
Jdedge we are satisfied that that is not so.

The trial Court, relying on the statement of the arbitrator
in his award that he consulted the supervising architect,
Lagoudis, and on the -statement in his affidavit (parograph
3) that he called the said architect who gave him dctails of
the work done by the pluintiff under the contract and of the
cxtra work, found that he did so in the absence of the respon-
dents. The Court held that this amounted to misconduct on
the part of the arbitrator and, on the authority of Hurvey v.
Shelton (1844) 13 L.J. Eq. (N.S.) 466, set aside the award.

The appeal was very ably argued before us on one ground,
namely, that the trial Court misdirected itself as to the law
and the legal principles applicable in the case, having regard
to the facts found by the Court. Sir Panayioti Cacoyansi
argued that, as the Court was concerned with the case of an
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arbitrator skilled in the trade, appointed in view of his cxpert
knowledge, the arbitration should be distinguished from
that conducted by an ordinary arbitraior. He further submit-
ted that a skilled arbitrator was entitled to consult persons
who could give valuable inlormation. In support of his sub-
mission counsef cited the case of Mediterranecan und Fastern
Export Co., Ltd. v. Foriress Fubrics  (Manchesier)  Lid.
[1948] 2 All E.R. 186 ; Russell on Arbitration, 17th edition,
at page 143 ; and he  reclicd mainly on the case of Lads v.
Williams (1854) 24 L:). Ch. 531, now reported in .[1843-60]
All E.R. Rep. 917 T

On the other hand, respondents’ counsel submitied that
the arbitrator based himsell on information received from
Lagoudis who was the man whose decision was not accepted
and, in fact, was challenged by the respondents. He was the
supcrvising architecs on whose finad certificate the appellant
based his claim of £691 which respondents denied, and the
matter had to be taken to Court and eventually referred 1o arbi-
tration. Réspondents’complaint was that Lagoudis was consulted
by the arbitrator m the absence of the respondents. Counsel
finally submitted that the arbitrator did not consuit an indc-
pendent person to oblain some information to help him in
assessing the value of some work or material but he consulied
a person who was highly involved in the case.

The first principle v arbittation s that the arbivator mast
act fairly to both partics, and that he must observe in this
the ordinary  well-undersiood  rules for  the administration
of justice.  The arbitrator noust not hear one  party or his
wilnesses in the absence of the other party or his represen-
tative excepl i few cases, where exceplions are unavoidable,
hath sides must be heard and cach in the presence ol the other:
see Harvev v. Shelton (1841, supra, 10 which we shall revert
Ener. fhe principles of  universal justice require that the
person who is to be prejudiced by the evidence ought to be
present 16 hear it taken, fo supgest  cross-examination or
himsell” 1o cross-examine, and to he able o find  evidence,
i he ean, that shail mect and answer it 5 in short, 1o deil with
it as i (he ordinary course of legal proceedings @ Drew v.
hew (1839) 2 Macq. 1 at page 3, per Lord Cranworth, L.C.
There would scem 10 be an established practice for the umpire
in commercial *C quatity wrbitratons 7 1o depart from  this
rule © An arbitiater expericaced in cloth was held justified
in deciding a dispule as 1o quality upon inspection of samples
only (¥right v. Howson (18338) 4 T.L.R. 386). Similarly an

6



umpite expul i the mber vade propeily deaded o dispute
as Lo quality on his own mnspection (Jordeson & Co v Stera
ete Mhneholug (1931} 41 LIL Rep 201, at page 204)

In Lads v Wallews (1854), supra, mter alia, one o the
two relerees had not mspected the mine himsell, but had ¢
hed on the acport of another  the reterees exammed none
ol the witnesses who were availluble | they did not form thar
aown Judgment, but ached on the opimon of the umpne It
wits held that it was not mcombent on the referces cither o
mspect the mune themselves of 1o examine the witiesses
but 1t was. however, o vahid objpection that one of the 1elerces
accepied the view of the umpte without lormrag an oprwon
ot his onvn This case was strongly relied upon by apocdlint &
counsel and Tor this reason we shall consider 1t m ~ome detail
It s conveniont here to state that we aceept the punaple that
whete o person s appainted as athibator o view of Tus know
kdge and exponience e the trade ot s not necessary for lam
lo examine wititesses das he knows sufbiaently of the subjpeat
1o deade propedy without exanninimg them b the course
of s qudgment Ford Cranwortls 1 C 0 sard (at page 920 ot
the All B R Reprint)

U ol prepared o sav whether 1t would be o «odied
abjcetion merely that Mo Hlames {one o the ubitia
sy did not go down the e limself, but dett it 1o bs
apandson , because, when vou aie toimmg a judginent
vt e salue of anvithine you necessarily procad an
d greal measure on the repoat of othess g person s (o
value an ostate, nobody  mtonds that he shall esanune
every rood of Tand  He takos o cursory view, exdamines
iohere dand Ahore, e Roossinse the tand and the nagh
bow hoood, fic asks somu quostrons, and s i s 1o
pocts gdoed by them Phaoodore 1 do not think that o
was meuambent on Mro Fles to go down timsddt | and
P do aot thak that o s Fatal diat he rehed on the seport
ol his grandson’

It wall be scen that the {ads case voncerned the valuation
of a lease, and that one of the arbitrators relied on imfornma-
ton which he recerved from his grandson who wemt down
the mme; and the Courl held that it was not incumbent on
the arbiator to go down himsclt and that 1t was not tatal
that he relied on the report ol us giandson But m the arbi-
tratton with which we wie coneined in thes appeal, the arbi-
trator id not obtam information fiom an outsider reearding
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the state of properly or something similar. He consulted the
very person-(the supervising architect) whose decision as to
the amount of work done by the contractor was challenged
by the respondents, and he did this in their absence.

Further on v his judgnrent tord Cranworth, L.C., says
{al page 920 of the same Report) :

“The result of the evidence is that Mr. Hiunes, the
referee, was guided cither entirely or mainly by the re-
port ol his grandson, coupled with his own fifty vears
knowledge of the neighbourhood, which of itself, 1 think,
was quite @ legiitmute ground to entitle him o sign an
award. But what the other  referee says is not that he
consulted Mr. Peacock (the umpice) but was satisfied
wilh his decision on it as being worth £400 an acre. Mr.
Peacock had valued it at L4000 and though Mr. Hatnes
did not think it worth £200, he concurred with the other
because be thought i no use differing.

That 15 not an award to which the persons who  had
agrecd 1o make the reference were bound. They were
entitled to have the unbiased judgment of the two ; or,
il the two could not concur, then the unbiased judgment
of the third, acting, net i a loose way, bul giving an
apinion deciding judicially on that which it had become
his duty o deade; | ihink that was an objection Lo the
award

IC will be observed that great stress s laid on the necessity
of fornumg one’s own unbiised judgment and not relying on
the opinion of others.

Another case Lo the point s the Mediterrancan and fastern
Pxport Co. Lad. v Forrress Fabrics (Manchester) Lid., [1948]
2OAIEJRC 1860 1a that ciose the buyers of wxlile goods
refused (o aceept themy on tie ground that they were not up
to sample, but were unmerchantable and unfit tor the purpo-
se For which they were supplied. The dispate was relerred
to arbitration in accordance with the rules of o chamber of
vonunerce which  provided Tor the  determinanion of such
disputes by commeraal men of experience and special know-
fedge o the subject-matter . The partics submitted  state-
ments 1o the arbitrator in accordimce with the rules but nei-
ther of them called expert evidence or had professional repre-
sentation at the hearing.
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Lord Goddard, C.J. applying the principles laid down in
earlier cases (Wright v. Howson (1888) 4 T.L.R. 386, 387 ;
Eads v. Williams (1854), supra; and Jordeson & Co. v. Stora
etc. Aktiebolag (1931) 41 Lloyds L.R. 201, 203), inter  aha,
held that the arbitrator, having bheen appointed because of
b1s knowledge and experience of the trade, was cntitled to
fix the damages without hearing expert cvidence thereon.
The following cxtract from Lord Goddard's judgment in the
Mediterranean cte. case s significant (al page 189) .

“ 1t must be taken, 1 think, that in fixing the amount
that he has, he bas acted on his own  knowledge und
experience The day has fong gone by when the Courts
looked with jealousy on the jurisdichon of arbitrators.
The modern tendeney is, in my opinion, more especially
tn commercial  acbitrations, to endeavour to  uphold
awards of the skilled persons that the partics themsclves
have selected to decide the questions at issuc betweon
them. I an arbitrator has acted within the terms of his
submission and has pot viofated any ules of what is o
ofien called natura!l justice, the Courts should be ~low
indeed to set aside hiy award 7.

eowill be observed that one of the fundamental principles
lud down by Tard Goddid s the observance of the ruies
ol naturad justice, that IS to say, that a skilled arbilrator must
nol hear one party or his witnesses in the absence of the otha
party or his representative and that cach party must he mven
an opporlunity of presenting s case.

In the London Export Corporation, Ltd. v. Jubilee Coffec
Roasting Co. Ltd. [1958] 2 All E.R. 411, a dispute arose out
of a contract for the sale of ground nuts which was relerred
to arbitration under an arbitiation clause in the contract and,
the arbitrators being unable to  agree, to an umpire.  An
appeal from the umpire’s award was taken to- the board of
appeal constituted in accordance with the regulations of the
Iucorporated O Seed Association. The nature of the miscon-
duct of the arbitrator complained of by the buyers was' the
folfowing : It appears that for a matter of {ifty ycars on any
appeal 0 the board of appeal it hud been the practice for the
partics or those representing them to withdraw at the cend
of the hearing but. for the umpire to remain with the board
if they fequested him 1o do so. I was stated that the object
of that arrangement was to cnable the umpire to tell the
board whetlier the contentions raised before the board were
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1I6S the same as those raised before him, and also to tell the board
0::"6620 what were the reasons for his decision. In this particular case
Feh. 24 that practice was followed #nd a director of the buyers, who
represented  them in this matter, unsuccessfully  protested.

CHARMAMBOS 1 was stated that the conduct of the board in conferring with

Gatanns . . . .

. the umpire, otherwise than in the presence of the parties, was,
SOLRUNON in the technical sense,  misconduct ”, and sufficed to inva-
SAVVIDES lidate the award. That contention was accepted by the trial

AND Judge and upheld by the Ccurt of Appeal.

ANOTHL R

Jenkins 1. ) in his judgment (at page 416) said

“As o the law one can start with the principle that
m the absence of some: agreement between the parties
10 o submission such as this, either express or implied,
conduct such as the apocal board's conduct in the pre-
sent case 1n giving prevate audience to the wmpire and
conferring with Inm in the absence of the paties, would
undoubtedly, have amoeuanted 10 misconduct and would
have suiliced to invalidate the award. 1 think that that
has never been disputed ™

In the arbitiation agrecment at was provided  that the
umprre and any peison cosely connected with kit in busi-
ness was nol (o be o membet of the appeal board or have any
vonee o ats selectton

Diptock, d, who heard the case n the first mstance, said

W

.?, in thes connection {(1958] | All E.R., at page 501) -

A “1 ek that it a0 necessary implication from  this
’ that the umpire v to hae no mflueace, direct or indirect,
on the board ol appeal in reaching its decision, and that
the board of appcal have no night to seek anv informa-
ton, whether of fuct  or of opinion, from him m the
abs~ence of the parties or to allow hum to attend ther

deliberations after the conclusion of the hearing ™
I'he principle hud down in the London Lxpore Corporation
case 18 that the arbiiator ~hould not be influcnced directly
or anduectdy in reaching hie decision by any person in the
absence o the partics, and that the arbitrator s no right
to sech any information, whether of fact or of opmion, from
‘;r another person i the absence of the parties, or 10 allow hin
1 Lo attend s deliberations after the conclusion of the hearing.
r} Fhe tial Court in the present case inoacaching its decision

relicd on the casc of Harver v Shielron (1844) 13 L) Fy. (N.S)
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466, bul lcarned counsel for the appellant submitted that that
case was distinguishable from the present one on the ground
that the arbitrator in the Harvey case was not a person of
skill and experience, that he consulied one interested party
without giving the opportunity lo the other to explain and,
as a result, he awarded substantial amounts to the party whom
he consulted.  With great respect we think that the Harey
case went much further than that and that it laid down
certain definite principles. The headnote rcads as follows :

“ A submission to arbilration was entercd into by
A. and B. of all matters in difference between them. The
arbitrator gave due notice to the parties of his intention
to hold a mecting on the 26th of September, which was
holden, and attended by one of the parties, and the so-
licitor of the other party. The parties met on the fol-
lowing day before the arbitrator, who, after hearing both
partics, and with their consent, took with him all the
books, & ¢ Tor the examination of an accountant. Shoitly
afterwards, and  betfore making  his award, the wibi-
trator wus apprised by the accountant of a supposed
ercor i the accounts, as to a sum of money, upon which
the arhttrator summaoned A, who wis more conveisant
with the accounts than B, w appear before him and the
accountant, when the supposed crror was expliined and
set right to the arbitrator’s satisfaction. About a month
afterwards, the accountant again discovered 1 the
accounts what he supposed an  error, as to a sum  of
money, which was cxplained by A. in hke manner as
before, to the satisfuction of the arbitrator ; but in both
instances no notice was given to the other party, B. of
A’s intended attendance on the arbitrator.  The arbira-
tor shortly aficrwards madce his award :—the award was
ordered 10 be set aside”

It was also held that the sanme course of proceeding ovught
to take place in mercantile as 1in other references to arbitra-
tion ; and that private communications ought on no account

be made to an arbltrator by a party prewouqu to the m'lkmglf

of his award.

”("’t‘-ff' .

The following is the material part from the judgment of
the Master of the Rolls in the Harvey case (at page 469). It
should be stated that Norris, whose name is mentioned in
the judgment, was an accountant who had been entrusied
by the arbitrator with the examination of the books of the
parties with their approval :
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Norris had a dilfwulty about an 1tem 1 the accounts
of £350 This cucumstance having been stated to the
arbihator by Nornis, the arbitrator summoened Shelton
1o attend him, to) the purpose of explaining the apparent
crior , Jand 1t s (o0 be regretied that the arbarator did
not at the same ume summon  Harvey to autend him
with  Shelton  Shelton having  attended  the arbatrator,
the matter s satisfactonly explammed [t does not appear
how the resubt piggudic:s Harvey, but we have the arbi-
tator seeking and obtaming a private mierview  with
one of the parties maternially nterested in - the subject-
matter ol the awasd, ahich s always most objection-
able The hke procadines take place with aeference to
anather sum, as to which differences nught have existed,
and Shelton v again summoned by the arbitrator to
attend huim Shelton has a private  nterview  with the
arbitrator, and explananions daite given by Shelton, and
the arbitrator s satistied therewith, and Harvey becomes
haound thereby  This course of proceedimg was very
impropet, o no one ought 1o use means hkely to aflect
the mmd ol a person acting 1 a judictal character , and
1 s absurd to o say o dilferent course ol proceeding 15
allowed i marcantle references to that whilh w pur-
sued 0 other acfercnces and 1 orepudiate any such no-
on One paily, mocases of tis nature, cannot be allowed
1o uste the means of miluence not known to his opponent
IC s wgweed that the two partics are i equal fawlt, and
1t as reported that Lord Eldon said, if a fact of this kind
be brought torwand, the guilly party cannotl be heard to
mdhe the complant |, and in the present case the acts
of Shalton were aot spoatancous ones on his part Whai
Harvey states s mamdy dumed by the otha side This
statentent oy, that he wes desirous there should be a mect
g ab wlhich alt parties could attend the arbirator , but
this v distindtly contadicted by the other wide Then
thare s the leter ot the 19th of January 1844, winitien
by Thusey 1o the arhitrator, which 1 ocannot advert 1o
without making te  obsavation, that it was oxteemely
mapioper m Havey (oo wiide the same My rule s o
hand over all communioations made 10 e ain 4 wause
by ane paily, 1o the opposiie party  The last proceeding
huie s the nterview hetween the arbitrator and Harvey,
when the lormer stated o the latter that all was right,
and he should shortly make his award This v a matter
meowhich qustice s coneerned, and not a matter merely
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between the patties who ate higant, but oie which con
cerns the pubhic I am not satisfied the arbitrator i this
case wenl beyond the power neident to his office, but
he devtated from the comse which justice demands

Awaid ordered to be set aside, but without costs ™

That cxtract from the judgment of the Master of the Rolls
speahs for ttself and we need nol summarise it Suffice 1t to
sdy that it does not depart Tiom the general principles of
arbitration fad down in other cases to which we have referred
eatlier m this judgment, that 1s (o say, that although an expert
arbitrator who has been appowmited because of s knowledge
and experience of the trade may make use of his own know-
ledpge and expenience on many  matters, such as  quality,
without having witnesses called before tum, he s prohibited trom
violating the rules of natural justice, that s, hearnmeimtorested
partics, persans o winesses 1 the absence of the other paily

Applying those gencral prnaples to the present case we
arc of the view that the tral Court came to o night conclu-
stan, thal s, that the condudd of the arbiiator in consulting
the supervising architect, othuawise than o the presense of
the parties, amounted to musconduct within the pravisions
ol the law

The question now anses should  the awaird be set aside
wholly o o pait 7 00 s a well-established prinaple  that
where thete e two matters moan award which are entitely
severdable then the whole award need not be set aside but only
that part which w bad This primaiple was applied not long
ago mn the case of Prestiee & Co v Brenell {1938] 4 All E R
346, al page 352, where 1t was held that the award was suovc-
table and the fact that the award was bad with rezard 10
£3,167 did not affect the award with gegard to £7,500

In tus case the appelltant s claim was for E691 221 nnis
balance of bullding contract and extia work and the counterclaim
of the respondents as “appearmg m the statement delncred
1o the arbitiator (exhibit 1) amounted to £331 151 nuls made
up s {oflows

(a) fo1 tour months defay m compicting the
work £180

(b) for work omiutted to be peiformed by
the appellant . £151 151 mals
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The arbitrator after  taking all these into  consideration
awarded the sum of £670 to the appellant. Even if the arbi-
trator had accepted the respondents’ counterclaim of £331.151
mils in full the appellant would still be entitled o judgment
for the dilference of £338.849 mils, which we consider is se-
verable.

The next question which we have to determine is whether
the award should be set uaside in respect of the whole coun-
terctaim of the respondents, that s, £331.151 mils or only
in respect of ttem (b) above, that is, the work omitted 1o be
done

With regard to item (a), the four months’ delay, the arbi-
trator in his affidavit (paragraph 4) stated that the respon-
dents were not entitled to any damages because the appeliant
on then instructions  exceuted extra work  amounting Lo
£1,735 and * the excceution thereof required additional con-
siderable time which was nol specified in the contract nor
was there any agreement specifying the time of execution
ol such extia work 7. The rial Court in their judgment said
that as regards the respondants’ claim for damages tor delay
" the arbrator was, moour view, legally right in forming the
opirron that the applicasts (respondents in this appeal) were
not entitled 1o any such damages in view of the extra work
that had been performed al their request ™

Now, considering the view we have taken that the arbitra-
tor has violated Tundaimentar vubes of natursl Justice in con-
sedting the supervismyg octotect an the ahsence of the respon-
dents by sechmy information trom him, we do not think that
the Cowrt can enter mnfo the question whether the finding
of the arbittator on the gquestion of delay was jusnfied or not.
For this reason, we e, of opanion that the award shoold be
set aside i respeet of the whuole counterclaim of the respon-
dents amounting to £330 1510 mls, sabject to dus quahfica-
o 2 b seems that ot of the respondents’ counterclaim of
£331. lSTimIs the .urhm‘u.\a' SHlodved hlm £21.221ils (and
m:uud lh balanee) and this rcdum.d the appellant'y claim
of 691221 mils w0 £670 und awarded him that sum The
sum of £25.221 nuls shoaid, therefore, be taken mio accoumt
i appelang L lavour when the respondents’ countereltim of
F3U150 mins s retiied.

bn the sosult the appead s allowed i part and the judgment
of the Dhastrict Court modihwd as Tollows @

td


file:///nomim'

(a) the award in respect of £331.151 mils (the respondents’
counterclaim) is set aside and the matter will have to
be heard de novo, subject to the above qualification ;

(b) judgment is entered for the plaintiff (appeliant) in the.

sum of £338.849 mils plus interest at the rate of 4%
p.a. from the date of the award, i.e. the 4th November,
1961,

With regard to costs we think that, in the circumstances
of this case, the respondents should pay to the appellant half
his costs here and in the Court below.

Appeal allowed in part. Judgment in
trerms. Order as to costs as aforesaid.

- 105

1963
Oct. 20

1966
Feb. 24

CHARALAMBON
GatsTis
v,
SorroNIOS
Savvipzs
ANF
ANGTR



