[Joserinnis, Stavrinmes 1), & Hannanasiassiou A, 1]

AVGHI LAMBROKLIS SAKELLARIDES,

e tfant,

LEONDIOS PAPA SAVVA AND ANOTHLER,

o Respopdvins,

(Civil dppeal No. 1338),

Civil Procedire  Execution-- Sale of  innovahles--appeal < omst
the  hisiivsal  of an application by the pudgment JOM o
based on aeciions 4338 and 46 of the Chil Proceda e Fane,
Cup. band the Bules of Safe (rode 1E (a) and (DYY i here-
wer. 1o set aside the sale for alleged irvezulonice Open
t the trigd Cowurt, on the evidvnce befure them, woei. the
findingy they did-- And 10 conie to the conclusion 1 here
were weither omissions nor drrcenlarities ar the sale - nd that
the highese did was not inadequare —Cil Procedure T,
Cap, 6 section 38.

Lxecutinni-- By sale af immorables- -See above.
Immovahle  Property-—Sale of in execcution—See ubore:

Sale of Immovable Property- In execution of a judgnic: " Hi--
Alleged  onussions or  irregulurities-—Sec  above.

Practice --dppeal—- Findings of fact made by trial Courts  |irding
by the Court preferring the cvidence adduced by oue pacny to
that of the other---A matter of credibility of witnesses - Open
1o the trial Court to make the findings of fact compluized of
and to prefer certain witnesses’ cvidence fo  that of others-—
Ouus on the appellant io convince the Court of Appeul that
the decision appealed froin is wrong—Such onus not dicchun ged
in the present case. ’

Findings of fact by trial Court—Principles upon which the Appel-
late Court will interfere with such findings-—Onus cast on the
appellant—See above,

Witnesses—Credibility of—See above,

Practice—Appeal —Adjournment - -Application to Court of .ippeal
Jor adjournment to brief counsel— Refused as ample notice of
the hearing of the appeal was given,
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Practice--Adfjournment--- Application  for  adjournment to bring
witneyses nof summoned by applicant—--Delaving ractics—Appli-
cation  refused.

Adjournment  Adjournment  of  hearing of  application or of 1he
hearing of an appeal - Application for-- See above,

Appeal.

Appeal against the judgment of the District Court of Li-
massol (Malachtos & Papadopoullos D)) dated the 30th
June, 1966 (Action No. 1347/61) dismissing an application
to sct aside the sale of appellant’s property which took place
on the 3rd April, 1966.

Appellunt v person.
A. Myrianthis, for the respondents.
The following ruling was delivered by:-

Joseeriois, J. 0 At this  late stage of the proceedings
the appellant is applying for an adjournment (o instruct coun-
sel 1o appear on her behall in this appeal. It is on record
that notice of the date of hearing of this appeal was given
to the appellant on the 21st September last, thal is to say,
23 days ago. We think that in the circumstances there was
ampic time Lo instruct counsel to represent her todav before
the Court. The present appeal before us today is not the
first appeal connected with the execution of the judgment
issued against appellant and her husband in September 1963.
This Court has in the past repeatedly referred to the delaying
tactics of the appellant in this case. In giving his judgment
on the 4th February, 1966, the President of the Courl said :

“ Unfortunately, the appellant in this case has repeatedly
taken steps in this action for the purpose of delaying
execution and satisfaction of the judgment .

Likewise, in the judgment of the 5th April, 1966, this Court
referred again to the delaying taclics of the appellant.  With
regard to the appellant’s application to set aside the sale of
her property, the learned President of this Court, in giving
his judgment on that day, said ™ She must, however, seek
legal udvice in the matter before taking any action ™. Un-
fortunately, it seems that the appellant has not thought fit
to seck legal advice in connection with her preseat appeal,
and it these circumstances we arc not prepared to grant the
adjournment sought by her.
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Having heard her address this Courl for over an hour, we 1266

. N Oct. 14
shall now proceed to give judgmient in this appeal. i
. . . AVGHI
. w adjournment
Ap,luhmrmn SJor acic ¢ L AMEROKL 1S
refused. SAKELLAKIDIS
The judgment of the Court was delivered by:- .
. . Leo~iios
Josierinois, J. 2 This s an appeal by the judgment deb- PAPA Santa
tor [rom the order of the Fuff Diswrict Court of Limassol . AND
dismissing her application to set aside the sale of her property ANOTHIR

which took plice on the 3rd April, 1966

The sale was made by virtue of & writ of sale issued against
the appcllant on the 15th November, 1965, in 1espect ol her
immovable property consisting of a building-site @t Ay. loun-
nis quarter, l'.unn\.\nl, under Registration No. 38964, The
grounds on which the judgment debtor sought to have the
sile sel aside were

() that there was an omission or irregularity at the sale,
and,

(1) that the highest bid was inadequate.

The application wis based on sections 43, 44 and 46 of the
Civil Procedure Law, Cap. 6, and the Rules of Sule made
under the same law

The debior’s version appears in paragraph 5 of her affi-
davit, sworn on lhe 7th April, 1966, The substance of that
paragraph is that the sale commenced on the 3rd April, 1966,
with o bid for £3,000, then the Mukhtar conducting the au-
ction received a bid for £9,500 from the first respondent then
a4 bid for £10,000 from a stranger, but he illegally refused
to aceept a higher bid for £10,500 from the appellant’s son
Georghios  Sakellarides.  The appellant further  complains
that other persons who were willing, ready and able to bid
and buy the property weie stopped either by the Mukhtar
conducting the sale or the respondents.

The trinl Court, after hearing four witnesses called by the
appellant and four witnesses called by the respondents, made
its finding preferring the version of the respondents, as appear-
ing mainly in the cvidence of the Mukhtar auctioncer, This-
scas Pilavakis, and that of the first respondent. The appel-
lant today has compluined that the trial Court did not helieve
the cvidence adduced by her and that it preferred the evidence
adduced by the respondents. This was a matler of credibility
of the wilnesses and it was upon the trial Court lo make their
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findings of tucl and 1o come 1o the conclusion that certain witnes-
ses’ evidence was preferable to  that of others. The onus
is on the appellant to convince this Court that the decision
below is wrong.

The evidence of the Mukhiar, was supported by two bid-
ding lisis, bearing the signatures of the bidders, which were
put in evidence from the custody of the Land Registry Office.
The First auction list shows that the auction opened at 10 a.m.
on the 3rd April, 1966, with the respondents as the first bid-
ders tor the sum of £3,000. There followed fifteen minutes
later another bid by one Rena and Nicos Theodorides for
£4,500 ; at 1020 a.m. the Tirst respondent bid £5,000 ; at
10.25 a.m. Rena and Nicos Theodorides bhid £6,000 ; a1 10,
27 w.m. the First respondent, bid £7,000 ; at 10.50 a.m. there
came the first bid by the appellant’s son G. Sakellarides for
£7,500 ; at 1055 a.m. the Tirst respondent bid  £8,500 ; at
11.05 a.m. the appellant’s son bid £9,000 ; at 11010 a.m. the
{irst respondent bid £9,500 ; at 11.15 a.m. Andreas Exada-
kiyvlos bid £10,000, and finally at 11.20 a.m. the appellant’s
son bid the sum of  £10,500.

There was no other bid for some 40 minutes and at 12 noon
the auctioneer knocked down the property 1o the appeliant’s
sopy Tor the sum of £10,500 as the highest bidder.  There
and then the auctioneer, nconformity with the provisions. ol
e 1 () of the Rules of Sale, called upon the highdst bidder,
the appellant’s son, 1o deposit one-Tifth of the amount bid, plus
transter fees cte.,, which altogether amounted 1o something
like £2,530. But appellant’s son produced only a cheque for
£100  eonly. There and then the auctioncer caricelled the
sale and, acting in accordance with the provisions of rule 11
(b) of the Rules of Sale, re-opened the bidding.  That rule

reads  as  Tollows

“(bY that if the highest bidder shall fail 1o comply with
the provisions of condition (a), the bidding shall
thercupon he re-opened, and any loss which may
result by reason of any subsequent highest bid fal-
ling short of the value of such original highest bid
shall be made good by the original highest bidder,
together with  all expenses incurred in compelling

»

him to make good the same 7.

Section 38 of the Civil Procedure Law, Cap. 6, is substan-
tially (o the same effect.
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The bidding was re-opened al 12.15 p.m. on the same day
with both respondents bidding £3,000; D. Pissourios then
bid £4,500 to be followed by the [irst respondent with a bid
for £5,000; five minutes later at 1235 p.m. Pissourios bid
- £5,100 and at 12.37 p.m. the first respondent bid the sum
of £5,500. The auctioneer, after waiting for about an hour
and a half, knocked down. the property to the respondents at
2 p.m. for the sum of £5,500. This version of the auctioncer
was accepted by the trial Court which, as already stated,
found the tacts accordingly. '

We have gone into the facts concerning the bidding with
some detail in order 10 show that the auctioneer comphied
strictly. with the law and the rules of sale. The version put
forward by the appellant before the trial Court was rejected
by -them and, we .think, rightly so. On the evidence before
them, it was open to the trinl  Court to make the findings
which they made.  On these findings of fucts, we are of the
view that the trial Court were justified in coming to the con-
clusion that there was neither omission hor irregularity at
the sale.

As regards the second ground on which the application
was founded, that is to say, Lhat the sale should be set aside
on the ground that the highest bid was inadequate, we have
not really heard any argument by the appellant, but we are
of the view that there was ample evidence on the record to
justify the Courtl in reaching the conclusion that the highest
bid was not inadequale.

Before dealing with the last ground of appeal, that s to
. say, the refusal. of the trial Court to ailow her an adjournment
on the 29h June, 1966, to enable her to call more witnesses,
I think it would be relevant 1o refer bricfly to the history of
this case.

The respondents, judgment  creditors,  instituted  their
action in the year 1961, claiming by virtue of a contract of
dowry. After protracted hearings, the District Court of
Limassol issucd their judgment on the 21st September, 1963,
awarding them the sum of £11,140 plus costs. Since then
the judgment creditors have been trying ‘unsuccessfully to
satisfy that judgment, due mainly to the deliberate delays
and protracted litigation by the judgment debtors, mainly
the present appellant.  There have been at least four appeals
before this Court in  connection with the exccution of the
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Judgiment, and this Court cainnot but take judicial cognizance
of this matter.  In fact, reference has been made in at least
two previous judegments of this Court to the delayig tactics
of the appellant.

Roeverbiag now to the guestion whether the ral € ourt was
justificd i relusimg o grant the adjournment, we hive looked
al the recond {page 28) which shows how the matter was 1aised
Piest of all iC appesrs that on the previous diy the ap-
poellont had musled the Court by wforming themy that her
advocate had left Cyprus, which m et was not e, The
advocate appeared in posen and stated  that the appellant
had  withdrawn her instructions from hiny,  infornung him
that the maiter had been settled  After deahng with s
matiter, the Court mformed te parties that it proposed  pro-
cecdimg with the hearing of the application.  Thercupon the
appelbind saad 71 hine noother witnesses anvailal e 1oday.
My owitnesses e bwo o ladies and an electrician wlho cannot
come ey o Cowrte They may  come  to-motraw in the
afterneor b oadwiefore apply  for an adjournment™

Roespondents” counsel opposed this - request saymg that
Foese o were delayeng tacties on the part of the appetlani. The
“ownnt then asked the appefiant whether she had summoned
Booswnnesses and she replied that she only summoned  the
' Registis Clarh, who had already given evidesee. He

o fon adjourniment was accordmety refused

deting the Jong istory of this case and the (ucts sta-
he secord we are of the view that the trial Cowt was
tsbifaed o refusing the adjournment.

o these reasons the appeal s dismissed with costs

Appeal dismissed wirh conts,
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