1966
Apiil, 14,
May, 10,
Junc, 30

Tin ATTORNIY -
€ NFRAL

oF 1t Ruvusie

"
ANDRIAS
A MARKOIN LIDIS
AND
ARODINR

[VASSILIADES, TRIANIARYLLIDES, MuNIr, 1))

THE ATTORNEY-GENERAL OF THE REPUBLIC,
Appellant,

ANDREAS A. MARKOULLIDES AND ANOTHER.
Respondent,

(Civid Appeal No, 4501),

Conmstitwtionad  and  Adminsirarive Law—-Liability  for aduiinisira-
tive acts or decisions (or oonnssions) anndled wnder the pro-
visions of paragraph & of Article 146 of the Constrturion —The
mrarder 05 exclisively and specificalfy governed by the provi-
sions of paragraph G of Article 146 of the Constitution --To

the exclusion, therefore, of Article (72 of the Constitution—

T to be awnarded to the ** person
aggricved by sueh acts or decisions so declared 1o be nufl
aimd void as afmesaid  Mceanine and effect of those words
ut puragraph O of Article 146 - Principles applicable —Proper
defendant in sucl proceedings ie. in such action instituted in a
civif Conrt under the aforesaid puragraph 6 for the recovery
of U just and equiable damages as aforesaid- - Measure of
sueh deages -l assessmg such damages the cudpability of

.

o dust and cquitable dantages

the Admiistration as well as the cudpability of the  “person
aguricved T showld he tahen mo accowmnt-—In the instaint case
the culpabifity of the person so aggrieved by the adminisirative
decision ds subsequently annnlled on a recourse wnder Article
146 was found 10 have been greater than the culpability of the
Republic acting through its organ viz. the Public Scrviee Com-
mission  Thercfore, the damages awarded were accordingly
cousiderably  reduced- Principles  laid donwn by the French
Couneil of state in its decision (arrét) Deberles of the Tth April
1933, applied—And in a case like the present one, where the
administrative decision, annulled under paragraph 4 of Article
146 of the Constitution, is the termination by the Public Service
Compiission, acting within its competence under Articles 122
amd V25 of the Constitittion, of the service of respondent |, a clerical
employee of the Electricity Authority of Cyprus, respondent
2~-The matter nst be dealt with without reference to the law
of master and servant relating to wrongful dismissal—And
the proper defendant in such proceedings for damuges as afore-
said is only the Republic of Cyprus—To the exclusion of the
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Public Service Connmission, which is not a juridical person— 1966

And to the exclusion, as well, of the Electricity Authority of ‘::;'I’ 113
Cyprus, notwithstanding that the said dismissal was decided Jun);' 30

tpon hy the Public Serviee Cennmission on the reconunenda- -
Lo . . . " : THE ATTORNLY-
tion of the Lleciricity Authority --The decision complained of "*GA'TO *
. . s - P . L ENERAL

3 i ol 1 23 \ 3 r -
is that of the Public S.U‘H((. Commiission, acting u..vllrm 15 OF ThE REPUBLIC
comperence under Articies 122 and 125 of the Counstiturion-— P.
And wihich Conutission is a state organ, functiomng o the ANDREAS
Republic and for the Republic- - And the aforesaid recommen-  A-MARKOULLIDES
dation of the Electricity Authority is not binding on the Coni- AND

- . , , R . ANOTHER
mission- Therefore, in the instant case the Republic only could
he sued for damages under  Article 146, paragraph 6 of the
Constitition-—" Qrgan  authority  or  person  concerned -
Article 146, paragraph 6 of the Constitution.

Liability--Liahility, 1nter alia, of the Republic under Article 146,
pam_qmpl'; G of the Constitution- -Such liability gquite distinet
frome the liability of the Republic  under Article 172 of the
Constutntron,

Llectricuy Awthority of Cyprus- Lmiplovees i the Seriiee of ihe
saied  Anthoiity-=Termination of service of such employes by
decision of ol Publie Service Connnission acting wiiltin irs
coipetcnce under Articles 122 and 125 of the Constitiution -
Decsion subsequenily annndled under parasreaph 4 ol Arnidle
16 of the Constitution by the Supreme Constitutional Court
Claim of the person so aggrieved for damages goveined by
Article 146, parazraph 6 of the  Constitution- Procecdimgs
could vidy be nstitnted against the Repubfic —"Just and equvirable
damages 7-— Assessmient - -Principles  applicable—Factors 1o be
tahen into  acconnt —Principles of the law  of masier and
servant relaring to wrongful dismissals, irrelevant---See. also,
wider Comstitutiona!  and  Administrative  Law  abore.

Practice-—Action for damages under Article 146 paragraph 6 of
the Constitution—-Proper defendant—Joinder of partics—-Sec
under Constitutional  and Administrative Law, Electricity Au-
thority, above.

Republic-—-Liability of the Republic— Articles 146, paragraph 6,
172 of the Constitution— See above,

Paragraphs 1,4 and 6 of Article 146 of the Constitution
provide : 1. The Supreme Constitutional Court shall
have exclusive jurisdiction to adjudicate finally on a recourse
made 1o it on a complaint that a decision, an act or omission
of any organ, authorily or person exercising any cxecutive
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or administrative authority is contary 0 any of the provi-
stons of this Constitution or of any law or is made in excess
or in abuse of powers vested in such organ or authority or
person

"4 Upon such a 1ccourse the Court may, by 11s decision-

(¢} conlirm, cither m whole or in part. such decision or
act or vmission ; or (f) declare, either in whole or in part,
such decision or act (0 be null and vord and of no effect
whatsoever ; or () declare that such omission,  cither in
whole or in part, ought not to have been made and that
whatever has been omited should have been performed ™',

"6, Any person aggiieved by any deasion or act declared
to be void under paragraph 4 of this Article or by any omis-
sion declared thereunder that it ought not to have been made
shall be entitled, il his claim is not met to his satisfaction
by the organ, authority or person concerned. lo insiitute
tegal proceedings in a Court for the recovery of damages or
for being granted other remedy and to recover just and equit-
able damages o be assessed by the Court or to be granted
such other just and equitable remedy as such Court 15 em-
powered to  grant

Article 172 of the Constitution provides :

“172. The Republic shall be liable for any wrongful act
or omission causing damage committed in the cxercise or
purported exercise of the duties of officers or authorities
of the Republic,

A law shall regulate such habiliy .

Paragraph I of Article 125 of the Constilution provides :

1. Save where.... ... ., it shall be the duty of the Public
Service Commission to make the allocation.................. and
to appoint,....... ... and excrcise disciplinary control over,

including dismisval or removal from office of, public officers™.

’

And by Article 122 of the Constitution “ public officer’
means “‘the holder ...... of a public office”; And * public
office ”* means “un office in the public service”; and '’ pub-
lic service” means “‘any service under the Republic.... ... ...
and includes service under the Cyprus Broadcasting Corpo-
ration, the Cyprus Inland Telecommunications Authority

and rhe Flectricity Authority of Cyprus™.
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It should be noted thal under section 57 of the Cownts of
Justice Law, 1960 (Law of the Republic No. 14 of 1960)
aclions by and against the Republic should be instituted by
and against the Attorney-General of the Republic

Respondent 1 was in Lebroary 1961 a clerscal employee
of the Fleciniaty Authonly of Cyprus, respondent 2 On
the 2nd February, 1961, respondent 1 was transferred to Ka-
Lkopetria as from the Ist Maich, 1961 Respondent 2 by his
letter ot the [31h February 1961 1efused 10 accept his said
transfes.  On the 16th Febiuary, 1961, the Authority, res-
pondent 2, replicd o this letter ol respondent | informing
ke that unless he comphlied with bus  structions as to the
transfer, he was hable 10 be dwsnussed  On the same day
the Flectrieity Authonty, respondent 2, wrote 1o the Public
Service Commmisston imformimg 1 ol the position and asking
it 1o tahe disaplnay acbon agamst respondent | The
Commission wioede 10 1espondent 1 on the 3rd Maich, 1961,
ashing hum to appear belore the Comnmission to explamn the
reasons for ns relusal to comply with the transfer  Respon-
dent | taved 1o report for duty on the [st March, {961, at
Kahopetria or at anv time thereafter, and on the 8rth March,
1961, he appeated beloie the Public Service Commission
and was questioned 1norespect of his refusal to take up duty
at Kakopetria  he Comatssion considered the matter and
decided that the ttansler was teasonable and that he {respon-
dent 1} ~showdd Like ap dotes at Kahopetnia 1 inlformed
tespondaent 1ol s deasion there and then, whercupon res-
pondent 1 categornally stated to the Commussion that he
was unable to moceed 10 Kakopetria. On the same day,
viz the 8th  March. 1961 the Public Service Commussion
considered the sard retusal  of 1espondent 1 1o proceed to
Kakopatna in accordance with its decision set out above
deaded that he should be disnussed forthwith,  On the same
dav g letter ol disnussal was sent (o respondent )

On (he 4l Apnd, l‘)()l,'rcspondcnt ] filed a recourse under
Atticle 146 of the Constrtution against the Republic thiough
the Publiv Service Commussion challenging his said transfer
and divoussal The Supreme Constrtutional Court delivered
Judgment in that recourse on  the 29th  January, 1962
{sce 3 RS C.C 30) whereby the decivion of the Public Servi-
ce Commussion, Lo transfer the then apphcant (now respon-
dent 1) was confumed, bul sts dedsion to dismiss him was
annulled as having been taken in a4 manner incompatble
with the puncples of natural justice.
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On the 3ist January. 1962, respondent 2 wrole to respon-
dent |, stating that he was required to take up duties at Ka-
kopetria as from the Sth l'ebruary, 1962, respondent | did
so. Respondent | as from the 1st March, 1961, to the 5th
February, 1962, failed to render any services to the Autho-
rity, respondent 2. at Kakopetria, where he had been trans-
ferred ; nor did at any time offer to render any services to
respondent 2 at Kakopetria during that period.

On the 20th February 1962, respondent | filed, as plaintiff
action No. 752/62 in the District Court of Nicosia against
(1) The Electricity Authority of Cyprus (respondent 2) (2)
The Public Service Commission and (3} The Attorney-Ge-
neral of the Republic (i.c. against the Republic v. supra) as
defendants. Hec claimed damages for the termination of
his services, as subsequently annulled by the Supreme Cons-
titutional Court as  aloresaid.

The trial Court dismissed the said action as against the
Public Service Commission (holding that the Commission
not being an independent juridical person., cannot be held
liable as such), as well us against the Electricity Authority
{respondent 2), and gave judgment for £849.778 mils with
cosls against the Republic (i.e. against the Attorney-Ge-
neral of the Republic. now appellant) under Article 172 of
the Constitution (supra). The said amount of £849.778
mils represents the salary and bonuses that would have been
received by the plaintiff-respondent 1 during the period
he remained out of the service of respondent 2 (viz. the
period Ist March 1961-5th February, 1962), had his services
nol been terminated by the Public Service Commission as
aforesaid.

The Attorney-General of the Republic now appeals
against that judgment of the wrial Courl and the Supreme
Court, in allowing the appeal :

Held, (1) (a) the first issue which arises for determination
in this appeal is whether or not it was open to the trial Court
to give judgment, in a cuse such as the present one, against
the Republic on the basis of Article 172 of the Constitution
(supra).

(6) Once the termination of the services of the respondent
1 was a maltter within the competence under Article 146 of

the Constitution and, moreover, such termination had been
annulled by means of a rccourse filed under the said Article,
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there was no question ol proceeding against  the Republic
at all under Article 172 ol the Consttution (supra), but the
temedy open to respondent | owas under paragraph 6 of
Artidde 146 of the Consttunon Gupra)  This view 15 amply
saupported by the judgment of the Supreme Constitutional
Court i the wase Kveradhedes and the Republie b, RSCC
60 at p 74, which judgment was confirmed 1n the above
respeet by the Supreme Constitutional  Court 1n the case
Frafien and the Republie 4 RSCC 121, atp 124

(2} {&) The correct view 1y that an action as the piesent
one. under Article 146 paragraph 6 of the Constitution
(sipra) cannol be tiled against respondent 2 (the Clecinany
Authonty) and that the Ropublic was the only poper defen-
dant v the matter

(0} Under paragraph 6 of Awicle [46 (supre)  fegal pro-
ceedimgs may be insuituted, of the Jdam ot ' peson aggrieved ™
by a dee stop wihnch has becn dedaied to be vord i g recow
se unda such Aahcdde s not met Lo hes sabslactron by the
orgm mthonly  or pason concerned In the hght ot
the  whole  comtext ob Artrdde 140, and  beaning  also i
prend tha e es e pacaigraple 6 ol the said Anicde s an
mdemniin ation provision totmm parto!l the schome of Aati-
ce 146w came o 1he condusion that the orean autho-
iy o1 person conceined 7 muost mean the organ  authondy
or persan the deasion ol which has been annullcd under
parigtaph 4 ol Achile B0 Gugnray with the aesalt of snvang
tise to a Jdam undar pangraph 0 of the said Article 146

(¢} In the present mstance the termmation of the serviees
ot respondent | owas deaded uwpon by the Pueblic Suivice
Comnusaon and at 15 the deasion of the Comnons 1o which
was declawted to be void by the Supreme  Constitutional
Court N s such decsron winch has rendered respondent
I ' petson apgrieved " an the sense of Article 146, paagiaph
6 (supray s therelore, against the Republic that the clamm
of respondent bounder pagsgraph 6 of Article 146 hes o view
of the [wt that  the Publiv Service Comnussion 15 a siate
otpan lunctiomng in the Roepubli, tor the Republic

(3 (¢} We conaider as darecly inelevant the faw of master
aird servant an g case such oas the present one , we are con-
coered here wath the Jham of a ciizen, respondent Y, for
damages because of the  consequences of a decsion ol a
public. oipan  the Public Scrvice Commussion— wlich  de-
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cision has been declared, on recourse under Article 146, to
be void : such claim is not based on the law of master and
servant at all, but on his right to make such claim as provi-
ded for by paragraph 6 of Article 146 of the Constitution
(supra).

(M) Nor is it material that when the services ol respondent
.t were terminated by the Public Service Commission, he was
in the employment of the Electricity Authority of Cyprus—
respondent 2—or that such lermination was reccommended
by the said Authority -respondent 2—to the ‘Commission.
In terminating the services of respondent 1, the Commission
was exercising a coastitutional function given to it under
Article 125 of the Constitution (supra) ; though such func-
tion was being exercised with an employee of respondent
2 as its subject matter and though the recommendations of
the said respondent was a factor to be duly taken into
account, nevertheless, the said function was being exercised
as parl ol the constitulional structure, for the purposes of
the Stale and on behalf of the Republic. and not of the
Gleciricity Authority of Cyprus, respondent 2 : also the
ultimate decision lay only with the Commission, because the
recommendations of respondent 2 were not binding on it.

(¢} Moreover, the procedural, irregularity which led to
the annulment of (he decision to terminate the services of
the respondent 1 was i malier solely due to the course of
action adopted by the Public Service Commission.

(/) I is, therefore, the Repubtic, and the Republic only,
which could be sued in these proceedings.

4 (¢) There can be no doubt that respondent 1 is a ' per-
son aggricved 7, in the sense of paragraph 6 of Article 146
of the Constitution, by the saitd decision of the Public Service
Commission to terminate his services, because, as a result
of such decision, he remained oul of employment, receiving
no salary, for a period from the 8th March, 1961, until the
S5th February, 1962, He was not granted any other resti-
tution from the Republic ; so he is entitled to damages.

(5) But we cannot assess such damages on the basis of the
mecasure of damages which would have been adopted had
this been a case of wronglul dismissal in the realm of the
law ol master and servant.

(c) Damages in a casc such as the present one, have to
be “just and equitable damages' as laid down in paragraph
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6 of Article 146 of the Constitution (supra), and, in inter-
preting such cxpression, we find great assistance in the course
adopted by the French Council of State in the Deberles
(7th April, 1933). Tt was held, there, in a case of similar
nature to the present onc, Lhat in assessing damages in rela-
tion to a decision which has been declared void, the respec-
live importance of the culpability of the Administration and
of the claimant must be taken into account.

{d) Taking into account, imrer alia, that the termination
of 'the services of respondent | was decided upon because he
unjustifiably refused to obey his transfer to Kakopetria and
taking into account that such transfer was found to be valid by
the Supreme Constitutional Court, and that the termination of
the services of respondent | was found to be invalid only because
the proper procedure was not followed for the purpose, we
take the view that this is a casc where the culpability of res-
pondent 1 in the matler is much greater than the culpability
of the Republic, through the Public Service Commission.

5 (&) Bearing in mind the above and also what would
have been ordinarily due to respondent 1 had  this been a
simple case o wrongful dismissal would have been the sum
of £849.678 mils as agreed between the partics before the
Trial Court, we take the view that there is on record suffi-
cient materint before us cnabling us to proceed to rcassess
what is due to respondent 1 as '“just and equitable damages™
within paragraph 6 of Article 146 (supra) and that in the
unusual circumstances of this case an amount of £300 repre-
sents what are ‘“just and cquitable damages ” under that
paragraph 6 of Article 146, to respondent 1 in this case.

(M In the result, thercfore, this appeal is allowed to the
extent to which it relates to judgment having been given
apainst the Republic under Article 172 of the Constitution
{supra) and, instead, judgment is given against the Republic—
the appellant-—under Article 146, paragraph 6 of the Consti-
tution for £300. The Republic should bear hall the costs
of the appellant in the Court below and here with no order
28 10 cosls, either here or i the Court below, in espect of
respondent 2.

Appeal allowed 1o the extent
as aforesaid. Order as tv costs

as aforesaid,
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Cases referred to :
Kyriakides and the Republic, | R.S.C.C. 66, at p. 74 ;
Vrahimi and the Republic, 4 RS.C.C. 121, at p. 124 ;

The decision (arrét) of the French Counci of State . Deberles,
of the 7th April, 193}

Appeal.

Appeal against the judgment of the District Court of Ni-
cosia (Evangelides P.D.C. & loannides D.J.) dated the 15th
September, 1965, (Action No 782/62) whereby the plainuff’s
claim against defendants 1 and 2 was dismissed and defendant
No. 3 was adjudped to pay 1o him the amount of £849 678
mils, by way of damages which he sustained as a result of his
dismissal by the Public Service Commission.

C. Tornaritis, Attorney-General of the Repubhic, with L.
Loucaides, Counsel of the Republic, for appellant.

L. Clerides with S, Demetriou, for respondent |
Sir P. Cacopiunnis, for respondent 2.
Ciur adv . vl

VassiLianes, J.: The judgment of the Court will be
read by Mr. Justice Triantafyllides. Mr. Justice Munu, who
is absent, has informed us that he concurs in the result of this
appeal.

TrianvaryLLipes, J.: This is an appeal agunst the
judgment of the District Court of Nicosia given in civid action
No. 782/62 on the 15th September, 1965.

The undisputed facts which gave rise to the said acuon are
as follows :

Respondent 1, in February, 1961, was a clerical cmployee
of respondent 2, having been appointed as from the st Jan-
uary, 1955,

On the 2nd February, 1961, respondent 1 received a letter
of transfer from respondent 2 dated the 2nd Februmy, 1961,
transferiing him to Kakopetria as from the 1st Maich, 1961,

Respondent 1 by a Ictter dated the 13th Februarv, 1961,
addressed to respondent 2, refused to accept the said Gansfer.
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On the t6th February, 1961, respondent 2 replied to this
letier of respondent 1, informing him that unless he complied
with his instructions as 1o the transfer, he was liable to be
dismissed.

On the same day, on the 16th February, 1961, respondent
2 wrote to the Public Servicc Commission informing it of
the position and asking it to take disciplinary action against
respondent 1 with a view to his dismissal from service.

The Commission wrote to respondent 1 on the 3rd March,
1961, asking him to appecar before the Commission to explain
the reasons for his refusal to comply with the transfer.

Respondent 1 failed to report for duty on the 1st of March,
1961, at Kakopetria, or at any time thereafter ; and, on the
7th March, 1961, respondent 2 wrote to him suspending him
from duty.

On the 8th March, 1961, respondent 1 appeared before
the Public Service Commission and was questioned in respect
of his refusal to take up duty at Kakopetria on or after the
Ist March, 1961, The Commission then considered the mat-
ter and decided that the transfer of ree~~ dent 1 to Kako-
petria was reasonable and that he sho. . take up dutics at
Kakopetria ; it informed respondent © of its decision therc
and then, whereupon respondent 1 ategorically  stated to
the Comnission that he was unable (- proceed to Kakopetria.

On the same day, on the 8ith Marcy, 1961, the Commission
considered (he refusal of respondent 1 to proceed to Kako-
petria, in accordance with ils decision, stated  above, and
decided that he should be dismisscd torthwith,

On the same day, respondent 2 wrote to  respondent 1
dismissing him from the service.

On the 24th April, 1961, respondent 1 filed against the
Republic, through the Pubiic Scrvice Commission, a recourse
in the Supreme Constitutional Court, No. 33/61. The judg-
ment of that Courl was delivered on the 29th January, 1962
(sce 3 RS.C.C. p. 30). By virtuc of such judgment, the de-
cision of the Commission to transfer respondent 1 was con-
firmed but the decision of the Commission to dismiss him
was annulled as having been taken in a manner incompatible
with the principles of natural justice.
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On the 31st January, 1962, respondent 2 wrote to respon-
dent 1 siating that he was required to take up duiies at Kako-
petria as from the 5th January, 1962. He did so.

Respondent 1 as from the 1st March, 1961, to  the 5th Fe-
bruary, 1962, fuailed to render any services to respondent
2 at Kakopetria, where he had been transferred ; nor did
he at any time offer to render any services to respondent 2
at Kakopctria during that period.

On the 20th February, 1962, respondent | filed, as plaintiff
action 752{62 (D.C. Nicosia) aguinst : (1) The Electricity
Authority ol Cyprus—respondent 2—, (2) The Public Service
Commission, and (3) The Atorney-General of the Republic,
as defendants. He claimed damages for the termination of
his services, s subsequently annulled by the Supreme Cons-
tntutional  Court.

By virtue ol its judgment under appeal the triad Court dis-
miissed the said action as against the Public Service Commis-
ston, as such, and against respondent 2, and  gave judpment
for  £849.778 mils with costs against the appellam under
Article 172 of the Constitution ; the said amount represents
the salary and bonuses that would have been received by res-
pondent 1 during the period he remained out of the service of
respondent 2, had his serviees not been  terminated by the
Commission, as aloresiid.

Ho has, first, 1o be observed that no differentiation could
raitlly o properly be made, tn o case such as the present one,
betwoen the " Pubtlic Service Commission™ and (he Atlorney-
Geeerad, in procceding against the ™ Republic ™.

As they waere joined in (he action as scparate defundants,
tee gl Couart dismissed the action against the Public Service
Commission because it uccepled a submission by counsel
for the Republic to the cifeet that the Commission was not
an independent juridical personality and  that, (herefore, it
could not be held liable, as such ; as a result, judgment for
the wronglul action in question of the Commission was given
against the Republic, by being given against the appetlant
Altorney-General.

But the Public Service Commission is a State organ func-
tionimg in the Republic, Tor the Republic ;  so, once the ¢s-
sence of the matter is looked at, there can be no deubt that,
though the action was dismissed by the trial Court as against
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the Public Scrvice Commission, ax a Separate defendant, and
judgment was given against the Attorney-General, as repre-
senting the Republic, such judgment was, in substance and
in fact, given against the Republic in respect of a decision
of the Commission which had been declared to be void by the
Supreme Constitutional Court under Article 146 and, there-
fore, the said judgment must be regarded as a judgment given
against the Republic, including the Public Service Commis-
sion as an organ thereof.

Rightly, therefore, the Attorney-General appearing  as
the appellant, has argued this appeal also in so far as the posi-
ton, in the matter, of the Public Service Commission is con-
cerned ; and it was not necessary or proper at all 10 make
formally the Commission o separiate party 1o this appeal.

The first issuc which arises for determination in this appeal
is whether or not it was open W the trial Court to give judg-
ment, in a case such as the present one, against the Republic
on the basis of Article 172 of the Constitution, which reads
as follows :

“The Republic shall be liuble for any wrongful act or
omission causing damage committed in the cxcrese or
purported excrcise of the duties ol ofticers or authori-
tics of the Republic. T

A law shall regulate such liabili y

W are in agreement with the | arned  Attorney-General
that once the lermination of the @ rvices of  respondent |
was o matler within the competence under Article 146 of the
Constitution, and, morcover, such termination had been an-
nulled by meians of a recourse fiied under the said Artcle,
there wus no guestion ol proceeding against the Republic at
all under Article 172, but the remedy open to respondent |
was under paragraph 6 of Article 146, which reads as follows:

“ Any person aggricved by any decision or act declared
to be void under paragraph 4 of this Article or bv any
omission declared thercunder (hat it ought not to have
been made shall be entitled, if his claim is not met to his
satisfaction by the organ, authority or person concerned,
to institule legal proceedings in a Court for the recovery
of damages or for being granted other remedy and to
recover Just and equitable damages to be assessed by the
Court or to be granted such other just and equitable re-
medy as such court is empowered to grant ™.
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Thes view s amply supported by the  judgment of the Su-
preme Constitutionat Cowt i Ayriakides and The Republic
(1 RSCC p 66) It was stated n the ~aid judgment at
P 74 as tollows

“lhe Coutt v of the opimon that no gquestion of paral-
el legal 1emedies can anse through (he conelatton of
Articles 146 and 172

Mitle 172 lays down the general principle that the
Republic v made fable “lor any wrongful act o1 onnission
catstng damage comnutied o the exeiase or purported
eacreise ol the duties ol officers oF authonities of the
Ropubhic 1 s Juarly aomed  at 1emedying the silua-
ton o sbng bulore the comimg imto lorce ol the Consti-
tation whetehy the foenr Gosernment of the Colony
ol Cyvprus could not be sued m tort

[he prmaple embadicd e Aracle 172 has been ginven
clicet, wmtrer afie, v the Constitation by means ol paa-
ol C ool Achicle HS an aespoct o all matters commg
witiin the scope o such Artche 146

Phordote, o the opowon of this Court, m respad
ol b wirongtul a0 omessions retaned toom Articde
1 and whidh aels o omisstons come within the ~oope
of Arnccle e an waon T damages hes ina ool Count
ol anda pacen gl 6 ol such Adticke, conscguont wpon
G pdement o s Conne nnder paragraph 4 ot the same
Atrtck aad o such cases an achon does ot he diect
iy el Couny by vintne of the provisions of Arncle 1777

The andament i Aardheh o (sapre) - was conlfnmed, in
e above gespoct by the Suppome Constitutional Court an
Voahion g the Republic (A RSC O p 121 at p 174)

Showla the octiom o gqueston under Atticle 146 (0), have
Been Bl d against the Repubhic or agaimst  respondent 2 o1
bl ?

At the hearmg ol this appeal, counse! for 1espondent |
was ol the ond, mcimed oo msist that such action could
be tdo 1 avamst respondent o and he agreed that the Repu-
dhie was the onlv propa dadend mt in the matter

We do thimb thad this s o carect view Under puagiaph
6 of Artle 146, legal procecdings may be nstibuted, 1l the
dlatet of o 7 porson aggniceed 7o by deeiston which has been
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declared (o be void in a recourse under such Article is not
metl ‘to his satisfaction by “ the organ, authority or person
concerned .. In the light of the whole context of Article
146, and. bearing also in mind that in essence paragraph 6
of the said Article is an indemnification provision forming
part of the scheme of Article 146, we came to the conclusion
that ** the organ, authority or person concerned ™ must mean
the organ, authority or person the decision of which has been
annulied under Article 146 with the result of giving rise to a
claim under paragraph 6 ol Article 146,

In the present instance, the (ermination of the services of
respondent was decided upon by the Public Service Commis-
sion and it is the decision of the Commission which was de-
clared (o be void by the Supreme  Constitutional Courts 1t
is such decision which has rendered respondent | a ™ person
aggricved” in the sense of Article 146 (6); it is, therefore, against
the Republic that the cliim of respondent 1 under paragraph
6 of Article 146 lies.

We would fike to point out that we consider as larecly irre-
fevant the law of master and scrvant in a case such as the pre-
sent one ; we are concerned, here, with the claim of a citizen,
respondent 1, for damages because of the consequenges of a
decision of a public organ - the Public Service Commission---

which decision has been declared, on recourse under Article
" 146, 1o be void ; such claim is not based on the law of masier
and servant at all, but on his right to make such a claim as
provided for by paragraph 6 of Article 146.

Nor is it matcrial, in our opinion, that when the seivices
of respondent 1 werc terminated by the Public Service Com-
mission, he was in the employment of the Electricity Authority
of Cyprus-—respondent 2—or thiit such termination was recom-
mended by respondent 2 to the Commission. [n termina-
ting the services of respondent 1, the Commission was exer-
cising a_constitutional function given to it under Article 125
‘of the Constitution ; though such function was being eaerci-
sed with an employee of respondent 2 as its subject-muatter,
and though the rccommendations of the said respondent
were @& factor to be duly taken into account, nevertheless,
the said function was being excrcised as part of the constitu-
_tional structure, for the purposcs of the State, and on behalf
of the Republic, and not of respondent 2 ; also the ultimate
decision lay only with the Commission, becausc the recom-
mendations of respondent 2 were not binding on it.  Morg-
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vver, the procedural irregularity which led 10 the annuliment
of the dccision to terminate the scrvices of respondent 1 was
a maiter solcly due to the course of action adopted by the
Public Scrvice Commission, for which respondent 2 cannot be
beld responsible at all. It is, thercfore, the Republic, and
the Republic only, which could be sued in these proceedings.

tHaving held that the claim of respondent 1, under para-
graph 6 of Article 146, could only be made against the Repu-
blic, there remains Lo cxamine to what extent, if any, he is
entitled 10 suceeed on such a claim.

There can be no doubt that respondent I is a person aggricved
by the decision to terminuge his scrvices because, us a resuft
ol such decision, he remained out of employment, receiving
no sulary, for a period from the 8th of March, 1961 until the
S5th February, 1962, He was not granted any other restitu-
ton by the Republic 5 so he is entitled to damages.

We cannol assess such damages on the basis of the awasure
of dumages which would have been adopted had this been a
case of wrongful dismissal in the realm of the law of masier
and  scrvant.

Dumages in a case, such as the present one, have 1o be
“just and cquitable damages 7, as laid down in paragraph
G ol Article 146, and, in interpreting such eapression, we find
great assistance in the course adopted by the French Council
of Stale in the case of Deberles (7th April, 1933). It was
held, there, 1noa case of simikar nature to the present ong, that
in assessing damages in relanon to a decision which has been
declared 1o be void the respective importance of the culpa-
bility of the Admmistratuon and of the claimant must be taken
o account.

In the light of the foregoing  we are of the view that the
amount awarded by the trial Court, in this case, which repre-
sented the total loss of respondent 1 while he wos out of
cmployment, cannot be regarded as “* just and equitable da-
mages 7 in view of the particular c¢ircumstances of this case,
as they are 1o be dealt with further, later on in this judgment.

It has been submitied during the course of the hearing of
this appeal that the amount of damages awarded o respon-
dent 1 bv the trial Court had becen agreed between the parlies
before the trial Court, and that, in any case, if such ugreement
is not found to put an end to any dispute reparding the
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amount of damages due to respondent 1, then this Court
does not have, at present, before it sufficient matenial o
reassess the amount of such damapes, and the matter would
have to be referred back to the trial Court.

We take the view that the amount awarded by the trial
Court had, indeed, becn agrced upon between the parties,
but it was agreed upon on the mistaken footing that this was
the amount to which respondent 1 was entitled on the basis
of the mecasurc of damages adopted 1n cases of wrongful dis-
missal of a servant by his master, and such amount was awar-
ded under Article 172. We do not consider that there exists
in these proccedings any binding agreement regarding the
just and equitable damages to which respondent 1 is cntitled
under paragraph 6 of Article 146.

Morcover, we do think that there is on record sufficient
material before us enabling us 1o proceed to reassess what is
due 10 respondent 1 as just and cquitable damages in respect
of the wrongful termination of his emloyment by the Public
Service Commission in the circumstances of this case.

Taking into account, inter afia, that the termination of the
services of respondent T was  decided upon  because he un-
justifiably refused to obey his transfer to Kakopetria, and
taking into account that such transfer was found (0 be valid
by the Supreme Constitutional Court, and that the termina-
tion of the scrvices of respondent | was found o be invalid
only because the proper procedure was not followed for the
purpose, we take the view that this is a case where the cul-
pability of respondent 1 in the matter is much greater than
the culpability of the Republic, through the Public Service
Commission.

Bearing in mind the above and also what would have been
ordinarily due to respondent 1 had this been a simple case of
wrongful dismissal would have been £849.678 mils, as agreed
between the parties before the trial Court, we take the view
that in the unusual circumstances of this case an amount of
£300 represents what arc just and cquitable damages, payable
under paragraph 6 of Article 146, to respondent 1 in this case.

In the result, therefore, this appeal is allowed to the extent
to which it reclates to judgment having been given against
the Republic under Article 172 and, instead, judgment is
given against the Republic---the appellant-—under Article 146(6)
for £300.
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1966 Regarding costs, we think that the proper order should be
’:dp::f‘ 113 that the Republic should bear half the costs of respondent 1
,l;l{t_" 0 in the Court below and here and that there should be no order

as to costs in respect of the costs of respondent 2 in the Court
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