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(Civil Appeal No. 4542).

Workmew's  Compensation -Claing for  compensation  under  the
Workwew's Compensationn Law,  Cap. 188 —Procecdings  must
he institnted within six months from the date of the accident-—
Detay in o instivpting procecdings may be excused —In cases
‘other reason-

.

where the deluy was oceosioned by mistake or
able  cause - Section 14 (1) provise  (b)---" Reasonable
cause 7 Hhe gest s whether g o reasonable cause T within
e stitute for the six months delay or fuiture has been esta-
blished -In which case the question wiether further delay in
making a claim v or is not reasonahle does not arise.

Notive of accident Whether injury complained of resulted  from

" the aceident which veenrred in the respotdents employnient---
{ssue vemitted to the teial Courr Sections 4 and 15 of Cap.
ER8 (supra}  Fhe Couris of Justive Law, 1960 (Law of the
Repubfic No. 14 of l")(;U) seetion 25 (3).

Practice - Appeal  Pindings of facr by the wial Conrt- -Findings
of primary faciy  Inlerences fron primary facts as found by
the -prial Court - The Supremme Court is not bound by any deter-
migsativny on guestions of face made by the (il Conrts - dnd
it has power to review the whole evidence and dravw its own
inferences - Aud although the Supreme Court as a Court of
Appead wonld be stow 10 reverse the Sindings of primary fucts
mude by the tviaf Conrts, thougli it has done so in proper cases—
1t would be prepared to for an independent opinion upon the
proper conclusion of fact to he dreven from a finding of primary
fucts-~the Couris. of Justice Law, 1960, section 25 (3) supra.

Findings of fuct-——-Primary  facts-—- -Inferences 10 he drawn there-
Srowm-—Powers of the Supreme Court  sitting as a Court of
Appeal- See wnder Proctice above. »

This s an appeal by the applicant-worknun from  the

dismissal by the trinl Court of his application for compen-
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salion under the Workmen s Compensation Law Cap 188
on account of the dilay on the part of the workman to file
his aloresamid applhication  This application was fited n June
1961, whereas the alleged acadent causing the injury, for
wiuch compensaiton was sought occurred some time in 1949

Secuon (4 (1) ol the Workmen's Compensation Law,
Cap 188 provides

" (1} Proceedings tor the recovery under this Law of
compensation for an myury shall not be maintanable un-
less notice of the acaident has been given and
infess  the application lor compensation with respect te
such accident has been made within six months from the
occurrence of the acuident causing the imury  or, Y

Provided thal

(a) (P) the lalure 10 make an application within
the penod above speufied shall not be a bar to the main-
tenanee of such procecdings af 1t 1 Foupd that the failure
was occasioned by nustake or other reavonable cause .

The Supreme Cowst i allowing the appeal, held that
on the primary lacts as found by the trial Cowt “reason-
able cause within the statute (supra) tor the six months’
delay has been cstablished, the question of whether the
turther delay i making the clatm was or was not “reason-
dable " bemng 1mmaterial

Cases referied to

Luckie v. Merr) (1915) 8 B W CC 447,

King v Port of London Authority (1919) HL 12 B WCC
200, p 267, per Lord Birkenhead L C,

Hillman v London, Brighton and South Ceast Ratlway (1919
12 B WCC 327,

Lingley v Thomas Firth and Sons Ltd (19200 B W C C 367.
Shotts Iron Co. Ltd v. Tordyce (1930 23 B WCC 73,
Stenmng v Southern Raidway Co. (1937) 30 B W C.C 430,

Harries v. James Howden and Co. Land Ltd, [1939] 3 All
ER 34 at p. 38
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Appeal.

Appeal against the judgment of the District Court of Li-
massol (Lozow PLDLC & Malachtos D)), dated the 28th
August, 1965 (Application No. 10/61) whereby applicant’s
application for compensation under the Workmen's Com-
pensation Law, Cap. 188 was dismissed.

Chrvssis Demerriades, for the appellant.

M. M. Houry, Tor the respondents.
Cur. adv. vulr.,

Zikia, P.o: The judgment of the Court will be delivered
hy  Josephides, ). :

+

Jostemons, 3.0 This is an appeal by a workman from
the dismissal of his application for compensation under the
Wortkmen’s  Compensation Law, Cap. 188, On  the O9th
March, 1966, we delivered a reserved judgment® whereby we
held that the proceedings in the present cuse were not statute
barred and we then heard argument on the remaining grounds
of appenl and cross-appeal, namely .

Grommd of Appeal @ * The Court was wrong in law andfor
in facCin holding that there was net sufficient seasonable couse
within (he meaning ol the Law, during the Tirst siv months
after the accident, for appellant not to file an application lor
compensation  within  that  period ™.

Croww-Appeal " Fhat the Tinding of fact of the trial
Court that the respondents’ foreman took notice of the acci-

dent should be sct aside ™.

Two other grounds of the cross-appeal were  abaudoned
but the respondents” counsel supported . the finding of the
trial Court that the appeliant’s failure to-make his appiica-
tion to the Court within the statutory period of six moepths
from the occurrence of the accident was not occasicnad by
a reasonible cause.

The statutory provisions applicable to the present case are
sections 11 apd 15 of the Workmen's Compensation Law,
Cap. 188, Scetion 14(1) and (2) rcad as follows :

“ 14(1) Procecdings for the recovery under this Law of '
compensation for an injury shall not be maintainable

* Reported in this vol. at p. 136 aule.
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unless notice of the accident has been given by or on
behalf of the workman as soon as practicable after the
happening thercol and before the workman has volun-
tarily left the employment in which he was injured, and
unless  the application for compensation  with  respect
to such accident has been made within six months from
the occurrence of the accident causing the injury or, in
the case of death within six months from the time of
death :

Provided thuat—

(@) the want of, or any défect or inaccuracy in, such
notice shall not be a bar to the maintenance of such
prncccdings il the employer is proved 1o have had
knowledge of the accident from any other source at
or about the time of the accident or if it is found
in the proceedings for settling the c¢laim that the
employer is not, or would not, if a  notice or an
amended notice were then given and the hearing
postponed, be prejudiced in his defence by the want,
defeet or inaccuracy, or that such want, defect or
inaccuriacy was occasioned by mistake or other rea-
sonable cause ;

(b) the failure to make an application within the period
above specified shall not be o bar to the maintenance
of such proceedings o it is found that the fadure
wits  occastoned by nistake or other  reasonable
cause.

(2) Notice in respect of an injury under this Law may
be given cither in writing or orally to the cmployer (or
il there is mare than one employer to one of such emplo-
YOrS) or to any foreman or other official under whose
supervision the workman is employed, or to any person
designaled for the purpose by the employer, and shall
give the name and address of the person injured, and
shall state in ordinary language the cause ol the injury
and the date at which the accident happened™.

« Section 15 (3) (d) reads as lollows :

“(3) The want of, or any defect or inaccuracy in, the
notice of an accident required by the last preceding section of
this Law shall not be a barto the maintenance of proceed-
ings lor the recovery of compensation under this Law
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where the employer is the owner of a mine or guarry
or the oceupier of a factory or workshop-

() i the jury has been treated in an ambulance
room at the mine, quarry, factory or workshop .

The workman gave evidence before the trial Court and
called threc witnesses in support of his case as regards the,

occurrence of the accident and his treatment in the respon-
dent company’s  hospital _in 1949 and subscquently.  The
respondent company did not call any oral evidence so that
the  workmn's teniined  uncontradicled  TThree
medicii reperts and some other records of the company were
put in by caonsent, and the fact of the workman's admission
1o the company’s hospital Tor 10 days in 1952 was admitted
by the company, U was hither stated that the hospilal
teeords el the respondent company for 1949 coutd not he
traced ond that the medweal reports produced represented the
triae condinion of the applicant at the time

evidemee

The follosvmg stalement of dacts s taken from the judg-
menl which we detivered on the 9th Mard 06, on the ues-
tion whethor (these procecdines were st ate barred

T Vhe tollowing were (he facts poven in evidencee on be-
half ol the workman belore dlic na! Court. In June o
July 1949 while he was cmployed by the respondent com-
pany as labouter he wis msols -bin an accident in the
course ol his employment a: vesult of which he was
injurcd.  The acadent ocews d- while he was enpaged
in carrying it heavy object together with three other la-
boarers , one of the three lost his balince and fell und,
as a result, part of a waggon, which was very heavy. fell
on the workman and hit him on the spine. Oune of the
persons present al the time was the foreman of the res-
pondent company who sent him to the company’s hospi-
tal where he was attended by the doctor and was given
two injections on the back ; and he was put on sick lcave
for 4 days  The doctor instructed him to do light work,
he said, and as the foreman knew about it he would not
give him heavy work.  For the next three years he used
to visit the doctor periodically because he was fecling
pain but, nevertheless, he continued to work without a
break receiving the sume wages.
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In 1952 he was referred by the respondent company
to D1 Spyros Paviides, an X-ray specialist, for exami-
nation of the lumbar spine Dr. Pavlhides’s report, dated
the 14th Junc, 1952, was put in evidence by consent and
1eads as follows (Exhibit 1)

‘The upper anterior surface of the second lumbar vertebra
appears depressed, indicating an old-standing crush injury

Apart from this there 1s osteoarthritis of the fourth
lumbar vertebra

The a-p film shows a left convex scoliosis of the
lumbar sping’

Lt 1s the workman’s version that alter the X-ray examina-
uon he went back to hosprtal and he was given 30 or 35
davs' lcave, out of which he was detiuned in hospital for 10
ot 15 days In fact 1t s admutted by the iespondent com-
pany that he was admutied to the company’s hospital on
the 11th June, 1992 and discharged on the 21st June,
1952, thal v 1o say, he was m hospital for 10 days, and
that the hospatal patient’s secord shows that the diagnoses
was Carthnis deformas’  Another two medical repoits
were put in by consent, the one s dated 27th March,
1958 {exhubit 5y and 1t 15 wsigned by the company’s chief
medical officer 1t reads as Tollows

“Ihe Manager,
The Ashestos Mmes Lid,
Amandos

ear S,

[los s o ceruly that Charalambos Droushtotis, No
455 15 not Nt for manual work due to an old deformity
ol his spine .

The <ccond medical report s dated at Anuandos on the
2nd July, 1958 (calibit 4) and 11 1s signed by Dr Kirwan
T'he report rcads as follows

*Re Charalambos Ihoushiotis No. 455.

Stands with night wde of pelvis higher than left with
mild  compensating  scohosis-erector  spinial  in spasm
and all movements hmited by pain referred to L-S region
where there 1s consderable  tenderness. No  gross
abnormality of S 1. joint obvious but symphyss defini-
tely out of ahgnment
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X-tavs show that there has been an upwind rotdion
of feft side of pelvis with slip in symphysis pubis and
distocation of §.1. joiat- latter ingury extends  into pe-
dicle and terminal of 5th L.V., the transverse process of
which s sacralised.

This man has a very definite disabtlity and is unfit for
heavy manual fabour or work of any kind nccessitating
lifting and or stooping™.

On the 15th November, 1958, the workman was discharged
from the service of the company and was paid his  gratuity
amounting 1 £150.920 mils, but he did not institute the presci
procecd g~ nnad June 1961, In b particulars of his application
o1 compensiiion the workman states that his incapacity for
work is T otal incapacity 7 oand be claims £300 compensa-

Lot the auocanem provided under the Law., He was employed -

hy the respendent company continuously from 1952 10 J958,
eveep! diring the war period 1941 1o 1945 when he Wit SeIVing
i the Army.

The teasons given by the workman in his evidence Tor his
atlore o apply 1o Court within the Tirst six months after the
aeendent as provided under section 14 (1) of the Workmen’s
Compersation Law, Cap 188, were. () that e was kept at work
by the tespondent company and paid hi- wages in Tull; (03 that
he thouplr shat he wounld become vl and thar, although
he felt poin during ihe Tirst six mor hs, he wus under freat-
ment and did not know what he bad; nd (¢) that he thoughy the
respondent compitny, would keep b in their eiplovment.

Fhe Giad Cowrt ~tated” in thee adgment that  they were
satisfied from the evedence belv o them that the wotlanan
“was at the time a picce worhe and therefore a “worloman’
within the meaning of the Faw and that the accident deseribed
did occur out of and in the comse of his employment with
the respondents and that he was at the tme treated in the
respondents hospital. According to his evidence he coali-
nucd in his cmployment as a quarry  contoactor or  picce
worker at least until the end of 1951 and that after his treat-
ment in hospital some time in 1952 following the X-ray by
Dr. Pavlides, he was given light work and paid full woges ™.

The Court thun went on 1o consider the legal defences raised
by the respondent company: but there is no finding in their
judgment whether or not the workman’s  injury complamed
of in his application to Court in 1961 resulted from the acei-
dent which occurred in 1949
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On the question whether the workman gave notice of the
accident under the provisions of section 14 of the Law the
trial Court ruled as follows @ It is clcar to us from the evi-
dence that the respondents” foreman took notice of the acci-
dent immediately after 11s occurrence and as we said carlier
on that the applicant was treated on the  same day in ther
hospital.  In view of the above and in the light of the provi-
sions ol section 14(2) and 15(3) (d) we are of opinion that
the requirements of the Law as to noticc must be deemied to
have been  salislicd 7.

Having heard learned counsct on this point we are of the
view that this finding of the trial Court is amply supported
by the evidence and the cross-appeal must, accordingly, fail.

With regard 1o the question of “ reasonable cause ™, the
trial Court found that the workman’s laifure 1o apply within
the statutory period of six months was not occasioned by a
reasomable cause, which is one of the exemptions provided
in section 14 of the Law. In rcaching that conclusion the
trial Court were ol opinton that it must have been quite clear
to the workman that there was something wrong with him
which was not trivial, as he had said more than once that dur-
ing the first six months he (el pain in his back which necessi- -
tated repeated visits 1o the doctor ;5 that even if the precise
nature of his tnjury was not known to hin it could not be
said that he had any reason o believe that the injury could
have been trivial ; that the circumstances of the case did not

Justity the conclusion that cither the respondent .company

knew or ought o hive known that the workman intended
1o seck compensation or that they led him to form the belief
that he would reccive compensation in any form without mak-
ing- an application therclor ;  and that it was not clear to
the Court from the evidence that the workman received any
[avour at all from his employers during the first six months.

Scchion 14(1Xb) of our Workmen’s Compensation Law,
Cap. 188, which is applicable 1o this case, reproduces substan-
tially the provisions of  section 2 (1) (b) of the English Work-
men's Compensation Act 1906, and of section 14 of the 1925
Act, with once exception, to which we referred in our previous

judement®, but which is not material for the purpose of decid-

ing the point under consideration,

* Judement reported in this vol at p. 136 anfe.
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We propose referring to a number of cases decided by the
House of Lords and the Court of Appeal in England between
1915 and 1939 which, we think, are helpful as showing how
those Courts applied the provision as to * rcasonable cause ™
for the delay of more than six moaths in making a claim.

In" Luckie v. Merry (1915), 8 B.W.C.C. 447, a van-driver
who had been in the same employment for seventeen years
injured his hand by accident. He explained the accident to
his employer, who told him he could potter about the factory.
He did this and gradually became able to do most of his old
work, but some of his fingers were rendered permanently
stiff.  He continwed in this way receiving full wages all the
timae for about cight months, when he was dismissed for other
causcs.  He thercupon made a claim for compensation which
was resisted on the ground that no claim had been made
within six months of the uccident. It was held by the Court
of Appeal that the man being in receipt of full wages, and
the employers having complete  knowledge of the whole mat-
ter, there was reasonable cause for the workman not making
a claim  carlier.

In Aing v. Port of London Autharity (1919) H.L., 12 B.W
C.Co 260, Lord Birkenbead, L.C., at page 267, said: “The
facts in the present case are by no means unhike those disclo-
sed in Luckie v. Merry, [1915] 3 K B. 83 ; 8 BW.C.C. 447,
and upon the facts of that case | approve of the decision in
that case. | expressly guard mysclil against the supposition
that I lay down any general  principle that under  all circum-
stances Lhe continued payment of the same wages by the
.employcr to the injured workman after the accident amounts
to reasonable cause for’ not giving notice. The gencral
atmosphere must always bc considered. It is sufficient for
me to say that the evidence given before the County Court
Judge justified, without perhaps requiring, the conclusion
that the workman made no formal claim for compensation
because he formed the view, encouraged thereto by the conduct
of the employer, that he would receive compensation, should
incapacity supervene in the future, without the necessity of
making a formal claim. It is very easy to imagine cascs in
which the attitude of the employer during the critical six
months may appear to be at once so promising and so gene-
rous that there is very reasonable cause for an omission to
give notice. There are other cases falling upon the other
side of the linc. It is enough for me to say that in my opi-
nion the present case belongs to the first class ™.
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b Hlliaene v Lowdon, Brighion & South Coast Rarhvay (1919),
12 BWCC. 323, a workman, in moving a heavy waight, found
he had sustamed a rupture  He repoited the matter to the
officials of the railway company emploving him, was given
first and, and then nstructed o go (o the hospital, where he
was Ntted with o truss. He was able (o return to light or
supervising work a few days afier the accident, beng pud
the ~ame 1ate of wages as betore, but was unable to under-
take any heavy work, and Neguenily had to sit down and
test, o state of facts of which his employers had full know-
ledge  He made no clamm, however, untif he was discharged
more than two years aller the acaident The Court of Appeal
held, applying Amge v Port of London Authoriry (supira) (and
reversinyg the Couny Cowml Judge) that, on the Lacts, the em-
ployers must be taken o have known that  the workman
would make a damy, 1 he were meapaatated at any time by
the wmpury brom carmng hes Tull aate of wages, and that this
amounted 1 law 1o reasonable cause for delay in making the
clasm and that what amounts to " jeasonable cause ™ 15 a
question not ol fact, but of law

Atk L3, at page 347, sad

“Then the only other question 1s what 15 eally meant by
‘easonable cause’ Subjecr to—1 do not ke 10 say ciitieism,
but subject o the explanation which s suggested by my
Lord of the passage im 1 ord Athinson’s judgment,  which
I have very hittle doubt fullids the ntention of  the learned
Lord, it appears to me that that definition for the puipose
al this case 15 guie sufficient He says -

I think the case of Ffurnbull v Vickers, Lid, (1914)
THBWCC 39 Liwhie v Meary Guma), and  Abbort
v Bregleswade Jonn Hospral Board, (1918) 9 B W CC
104, establsh that where wdl the facts of o partetlar cdase
prove, Lo the satstaction of an arbitrator, that a work-
man, lo the knowledge of the employer, o s agent,
intends to seek compensation for an ingury or accident
sustined by tum, and the employer or s agent  says
o1 does something calculated to lead the workman Lo
torm g bebed, on which he acts; that, without making a
clamn, compensation will be given to him o the form of
contimuimg i s employment at lus former wages,
altftoueh he may not be able to do cfficiently all his for-
mer work, the arbitiatos, as a Judge of both faw and
lact, would be justtred o holding that reasonable cause

4
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exisied for the workinan’s omitting to make a claim for-
mally within the siv months’.

b think probuably  he intends 10 say that you should
substitate @ "He ds entitled 10 seck compensation’. Thin
stale of facts wes in this case. The only dosive tha 1
have in my muad ac all upon the propricty of deciding
this point is the question of whether or not we a1 cn-
“ttled o draw what would be the mference of Tact, thal
the worknan acted upen the Bobiel that e would  get
But o appears 1o me that upon the evi-
dence and facts in this case, that is the only inderonce
it s possible to draw. Yon seally have a2 case bore in
swhivh there can be no douby whatever but that this work-
man  wit., i dact, a o workouin who, when the aceudest
happened, wis eotithad (o make o clim for compeosit-
e and cetithed o ke thie appropriate procesdings 1o
have thar hahidty declared con the Tooting of the preee-
dure wirrch = now kid dovan i the case of Ame v he

compensalion.

Port of Logudonr JAntlivaty Cuipra)”.

fn the case of Liceler vo Thowas Firth & Sons [ of. (3990)
13 BW.C 367, the applicant was cmployed Dy (be v spon-
dents as a mumiton worker I Aogust 19170 while g he
work she was injured B o sheli Palline on e tae, Dut sbe dud st
mathe a claim for compensation until Februaey 1990 8wy
beld ihat on the focts of the e there was
any reasonable cawse for the delay of more than sia mortbs i
making a clatm; and that, once reasonable Grose or e monthy’
delay is established, then the queston of whether (ther delay
in making a claim s or is not feasonable does ot avise

to Shotes deanr Coo Ledo v Fordpee (1930 22 BAY.C.0.
73, ieferred 1o above, a mmor wrenched the muscles of his
back in April 1924 but he remained wt work at Di wagss nonl
March 1928, wheir, on account of incicasing diffteuliy m per-
formimg s work, he gave it up.  He made his claim 11 com-
pensation for the First lime in October 1928, 10 was held by
the House of Lords that, Trom the lacks s Tound by the arhi-
trator o the elfeet that the workman hopestly believed that
the accident was trivial and that nothtig serious had hagpyencd
to him, the proper inferenct of faw 1o be drawn wes that
the failure (o make claim withm <ix months was occosioned
by a reasonable canse.

e mvadenee o

in Stenning vo Southern Roibway Co. (1937 30 BW.C O
430, a signalman.sustained a rupture in 1928 while ol work.
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Afier consuiting his own doctor and after having been seen by
his employers” doctor he continued at his work as a signalman
under the impression that (he matter was trivial, but wearing
o truss. Sixoyears ler he began (o realise that the matter
was not trivial. Tn 1936 he was olfered work as o crossing
keeper, but refused it on prounds unconnected with his injury.
His cioplovers then reduced Tns wages on the ground that he
wits  witble 1o perform signal-box duty " in conseguence
of o physieal disability 70 'The workman then Filed o reguest
For arbitration which was some 8% years aller the original
accident, The County Coust dudge held that there was rea-
senable ciiuse for the failure to make o claim within the sta-
tutory perviod and the employers appeuled. T was held by
the Court ol Appeal thay the Judge had drawa the proper
mfereiice of Law frome the 1aets Tound and they applied Shores
freme oo Ldo o Fordvee (supran).

in Jfarres vo ey Howden & Co. (Land)  Lid. (1939 3
AL 1 %0 e husband of the plainift had been killed
mioae eccident doe o e condttion of the Floor of a4 power
shilion e case 1 sippoert ol an action For damages was
e that w was ot shen thought advisable o make o

G aider the Workmen s Compensation Act, 1925, which

Sy omliey,

b it btk Bikeliloed wonid ever be proseeuted. e the
cowe eF tiee wctton Toe daawes, preat difTicaliy was en-
Cotoret B awerinniee wao, among o nomber of contrag-
o fel b vonicctors, was responsible for (e conditron
o il oo whiels was Ui easse of the accident. AL the tiad,
it v decidaed that the wrong partics had been sued, and it
s Hhen b e 4o braag an acton gader the Faal Acadents
ot aranrd heaighe paety Upon the action heing dismissed
anpieaton awie made Foroan assessment of  compensation
ander  the Worlmeo's Compensaiion Agt, 19250 1t was
cotacnded that the absenee of the claim under that Act was
duc o nustake within the menung of section 14 of that Act
it wis held by the Court of Appeal that there had not heen
anyomuisinhe, hot there was, on the Taets, reasonable cause
for not having enen notive of the making of a claim under
the Aot and i order shoutd be made Tor assessment of com-
poesation Fhe order of Goddard L. was accordingly re-

yersed
Machinmon, L, al page 58, said ¢

Tl othier question s whether there was other reason-
able ciuse Tor not making this claim  within  the 6

1'1(‘



mionths. We  have had a quantity of cuses cited 1o us 1966

conlaining expressions of opinion about this clouse or ‘E';.'i‘r 2;,
other parts of scction 14, 1 want first to say (his. h .l'ut;c.‘ 10
seems (o me that a guestion as o whether or not there —
has been a mistake or other reasonable cause is primarily C;:';‘:::g:‘:‘
a4 question of fact, and, in the normal case when it comes (No. 2)
on appeal froim a county Court Judge who has lound, .
or who has rot found, that there was a mistake or other THE Cyprus
reasonable cause, the function of the Court of Appeal ASBESTOS
MinFs LTD.

i only to say whether or not there was evidence on which
he could make that finding. Most of the cases which
have been cited to us are simply concerned with that
question of fact.  The present case is not an appeal from
a county Court Judge, but from a decision of GOBD-
DARD, [L.J. He is in o Iess favourable position than
that of a county Court Judge, in that his finding ol fact
does not bind us. We are not concerned merely to sy whe-
ther or not there was evidence on which he could come
to that conclusion.  We are in a position to ditfer from
Chim if we think either that there was a mistake or that
there was other reasonable cause. In my view, we are
Justified in finding, and 1 find as a fact, that there was
recasonitble cause -for not having "given notice.  In my
judgment, there was reasonable cause—and 1 differ from
GODDARD, L.J., in that respeci—and | think that an
order should have been made for the assessment of com-
pensation under  the Workmen’s Compensation  Act,
1925 ",

And du Parcq, L.J., at the same page, said :

‘1 agree.  We are laying down no new principle of law.
We arc finding facts as in  the ordinary way a county
Court Judge sitting as an arbitrator would find them,
and | do not wish to add anything to what has been said
by Mackinnon, L.J.”. "

On the basis of the above authorities we are of the vicw that
once * rcasonable cause ” for six months’ delay is established,
then the question whether further delay in filing a claim in
Court is or is not reasonable, does not arise. The general
atmosphere, including the attitude of the employer during
the criticat six months, must always be considered by the
Court in deciding whether there was rcasonable cause for -
the delay.
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As regards the powers of this Court on appeal from the
findings of trial Courts, under section 25 (3) of the Courts
of Justice Law, 1960, the Court is not bound by any determi-
nations on questions of faci made by the trial Court and has
power 1o review the whole evidence and draw its own infe-
rences 5 and although the Court of Appeal would be slow to
reverse the Nindings ol primary facts made by the trial Court
(though it has done so in proper cases), in would be prepared
to form an independent vpinion upor the proper conclusion
of fact to be drawn from a finding of primary facts.

In this case the undisputed primary facts are that during
the first six months the workman was in receipt of full wages
and the employers had complete knowledge of the whole mat-
ter ; tiwai the workman was treated in the employers’ hospital
on the swme day of the accident and that their doctor recom-
mended light work 5 that he had pain for the first six months
and that he continiued 1o be under the treatment of the com-
pany’s doctor for a period of three years ; that he was given
light work and paid full wages from the tinie of the accident
for o peniod well exceeding the first six months; that for at
least theee years the workman honestly believed that nothing
sertous had happensd to him and that it was only in 1952 that
e essn ro realise that the maiter was not trivial, when he
wis referred (o the company’s X-ray specialist.

Frony ihese Taets we are of the view that the proper inference
to b drawn s that there wats reasonable cause for delay in
Filing his claim i Court. 1t therefore, follows that we differ

from 1l finding ol fact of the trial Court and we find as a

Fact that there was reusonable cause for the workman not
filing his application in Court within the prescribed period
ol six months from the accident.

Fhe only question now left open is whether the workman's
injury complained of in his application filed in 1961 resulted
from the accident which occurred in the respondent company’s
cmpioyment in 1949, A< the trial Court has not made a finding
on this question, acting under the powers conferred on this
Courl under the provisions of section 23(3) of the¢ Courts of
Justice Law, 1960, we dircet a re-trial of the following issue
by the sime Bench, if possible :

() the tria) Court 1o hear and  determine the issue whe-
ther the workman’s injury in 1961 resulted from
his accident in 1249, after receiving oral medical
cvidence to be adduced, in addition to the medical
rcports already pul in evidence by consent; and
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(b) if the Court finds for the workman on the above
issue, then to assess the amount of compensation
payuble to him and give judgment accordingly.

In the result the app.cal is allowed and the cross-appeal
dismissed. The order of the District Court dismissing the
workman’s claim is set aside, and an order of re-trial made
in the above terms. The respondents shall pay the costs of
this appeal, but the costs before the District Court shall be
costs in the cause at the re-trial and shall be decided by the
trial Court.

Appeal allowed. Cross-uppeal
dismissed. QOrder of District
" Court set aside. Order for a
re-trial in terms. Order as to
costs as aforesaid.
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