[JostrHuns, )

GEORGE D. COUNNAS & SONS LTD,,

Plaintiffs,
v
1. ZIM ISRALL NAVIGATION CO., LTD,,
3. SHOHAM (CYPRUS) LTD.,
L Defendants.

{Admiralty Action No. 7 65).
Admiralty Shipping - Carriage  of  goods by sea ~Limitation  of
actwons  Claim  for  damages  for breach  of  contract 1o
carry goods ~-Whether claim  statute-barred ——Applicability  of
Article I, rule G of the Rules relating to Bills of Lading {the
* Hague Rides ™) in the Schedule to the Carriuge of Goody
hv Sea Lew, Cup. 263 - Limitation period of six vears prescri-
hed wider section 5 of the Limitation of Actions Law, Cup,
VS applicable -Claint ot witlin the ambit of Article 1. rule

O {supra)

Cantract - Prescription . Claim for breacl of agreement 1o cary
zoody  See wnder T Admivalir 7,

Nhipping --Carriage of goods by sco  Lingratfon of actions - Sev
wider  Adnniralry 7.

Limuatwnt of actions - Claime fen duages for breach of comiract
of currivee of gowds  See owder Y Admiralie T

Preseripuen Carriage v sea Claime for breaclt of contrace See

.

tinder ddmiralov 7,

Hague  Rules -Shipping -Carriage by sea-—See  under * Admni-
raliy ™. '

Carriage by sea - See  above.

On the 16th November, 1961, the defendants contracted
with the plaintiffs for the shipment of plaintiffs $0,000/] 1,000
large cases of citrus fruit from Famagusta to Trieste at the
agreed rale of £0.2.9d per case, on mfv "Santa Maria "
lay days ist-4th December. 1961, The defendants failed
to provide the " Santa Maria © or substitute on the afore-

said days.  Tn view of this Tailure the plaintiffs shipped their
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crirus carge on another vessel on or about the Sihjoth De-
cember, 1961, at a higher rate of freight. By their admiralty
action filed on June 7, 1965, the plaintiffs claim against the
defendants  £677.500 mils. being the alleged difference in
lreight paid by them Tor the shipment and transport of their
sitid citeus cargo. The parties after filing an agreed state-
ment of fucts”™ dinvited the Court to decide as a preliminary
point of law the question " whether the plainuffs’ claim is
time-barred and/or statute-barred .

Counsel Tor the delendants submitted that the claim was
statite barred and relicd on the provisions of the third pa-
ragraph in rule 6*7 ol Article 111 in the Schedule to the Car-
rage of Goods by Sca Law, Cap. 263, Counsel [lor the
defendant Turther submiticd that the one year period pro-
vided in the aforesaid rule 6 commenced to run as from ** the
date when the goods should have been delivered ', 1.e. the
Mst December, 1961, and that consequently, the present
action, which was filed in June, 1965, was statute barred.
tHe conceded, however, that il the provisions of rule 6 did
not apply then the limitdion period under the provisions
of 5. 5 ol the Limuation ol Actions Law. Cap. 15, was six
vears and in that case the present action would not be statute
harred.

fHeld, (1Y i1 seems to me that the object of the provisions
of cule 6 is clear 1 it is 1o give an early opportunily 1o the
carnier 10 take note and inspect or survey an alleged loss or
damage 10 the goods while there is time and belore material
evidence is destroyed. That is why the limitation period
ol one year ss laid down for bringing suit, so that the carrier
muy nol be at a disadvantage in delending a claim of loss or
damage 10 goods. On the other hand, i the claim is for
damages for breach of contract to provide a ship or ship-
ping space the same conwiderations do not apply, and it may
well be that it was intended that the ordinary limitation
period of six years lor cluims of breach of contract should
be applicable in such cases,

{2) The Hague Rules apply only where there is a ** contract
of carriage ", that is. a conlract '"covered by a bill of lading
or any similar document of title > (Article I (b) ). This
definition includes any contract of affreightment. however

* Editor’s note: Agreed statement of facts appears at pages 184—185 poat.

Articles 1, I, Il and VII ave set out in the judgment at
pages 186—187 post.
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informally made in its inception, the parties to which intend
that, in accordance with the custom of that trade. the shipper
shall be entitled to demand at or after shipment a bill of
tading setting forth the terms ol the contract, To such a con-
tract the rules will apply cven though no bill of lading was
in fact demanded or issucd : Prrene Co. v. Scindia Navigation
Co. [1954] 2 Al E.R. 1358, al page 164,

{3) Article 11 is the crucial Article applying the rights and
habilities in the subsequent Articles to the operations it enume-
" rates, that is to say, the Hague Rules arc applied to every
“contract of casriage ' of goods by sea in relation 1o the
“loading, handling, stowage, custody, care and discharge of
such goods

{4) Under Arucle 1 (¢) and VI, the Rules only apply from
loading to discharge and the parties may make what terms
they please as to the period ** prior to the loading on and
subsequent 1o the discharge fiom the ship on which the goods
are carried by sea . Although in the case ol Gowlandris
Brothers v, Goldman [1958] | Q.B. 74, poods were foaded
on the ship and were actually deliveired, yet it was held that the
cargo awners” cross-claim Tor damages for breach of the con-
tract of curiage {hy reason of the unseaworthiness of the
vessel and the ship-owners lack  of  diligence 10 make her
< seaworthy)d ol an amoun! cqual 1o the cargo owners” genesal
average contribution {(claimed from  them by the ship-
awners) was nor within Articte 11, rule 6, since, imter alia,
the liability to gencral average contribution in this case was
too remote from the cargo owners goods ; therefore. the
cross-cleim was not barred by lapse of time.

(5Y it will be observed that although there was loading of
the goods which were actually carried on the voyage. vet
it was hield (hat the connection belween the damage in that
case (i.e. the cargo owners” lability to pay general average
contribution) and the cargo owners’ goods was too remole.

(6} Consequently, in construing rule 6 of Article 1f, in
the absence of any authority o the contrary, T am inclined
to the view that the provisions of the third paragraph do
not begin to apply unul the stage of the loading of the goods
on the ship agreed upon by the parties is reached and not
belfore. N, therclore, follows that where goods were never
loaded on the ship agreed upon which never came Lo port,
as in the present case, the plaintiffs’ claim for damages for
breach ol the contract (o cotry the goods is not within the
ambit of Article 11, rule 6.
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1966 (7) For these reasons [ hold that the plaintiffs’ claim is not

Aﬁ:l |94' barred by lapse of time as the limitation period applicable

_! to such actions is six years and not one year (see section 5

GEORGE of the Limitation of Actions Law, Cap. 15). The defen-

.ngS:JNIN:r: danls. to pay Lhe plaintiffs the <costs of the hearing of this
o question.

Zin TsRaFL Order in terms. Order for costs

N/TioN Co. Ltb.

N said.
AND ANOTHER as aforesaid

Cases referred 1o !

Compania Colombiana e Seguros v. Pacific Sream Neniga-
tion Co, [1964] 1 All E.R. 216 ;

Pirene Co. v. Scindia Navigation Co. [1954] 2 All E.R. 158
al p. 164 ;

Gowlandris Brothers v. Goldman [1958] 1 Q.B. 74.

Ruling.

Ruling as a preliminary point of law of the question whe-
ther the plaintiffs’ claim in an admiralty action for damages
for breach of contract is time barred andfor statute barred.

Y. Chrysostemis, for the plaintiffs.

4. Michachdes, o the defendants.

Cur. adv. vult,

Jostemons, Jo o in this case the parties, afier filing an
agreed statement of facts, invited the Court to decide as a
preliminary point of law the guestion * whether the plain-
tiffs” claim is time l~{a_1‘{;cd andfor statute barred ”.

A

The agreed facts were that—

{a) onthe 16th November, 1961, the defendants contracted
with the plaintilfs for the shipment of plaintiffs’
10,000/11,000 large cases of citrus fruit from Fama-
gusta Lo Trieste dircctly, lay days Ist-4th December
1961, at the rate of £0.2.9d. per case, on m/v ** San-
ta Maria ” ex ** Lilika ”’, or substitute to be provided
by the defendants ;

(h) that defendants failed to provide the ™ Santa Muria ™
andfor substitutc on the aforesaid days on the
grounds of defendants” answer to the petition
(which grounds arc denied by the plaintiffs) and, in
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view of this, the plaintiffs shipped their citrus cargo
on “another vessel, namely, mfv “ Marigoulin ”” on
or about 5thjth December, 1961, at a higher rate
of freight ;

{(¢) that the plaintiffs filed the present action on the 7th
June, 1965, claiming the sum.of £677.500 mils being
the alleged difference in freight paid by the plaintiffs
for the shipment und transport of the aforesaid
citrus cargo on mfv " Marigoulla ” (the amount of
which is denied by the defendants) ;

(d) that the ‘plaintiffs filed “on the 26th June, 1962 with
the District Court of Famagusta Action No. 1233/62
against the same defendants as in this action clai-

~ ming the same amount, and that that action (No.
1233/62) when it came on for hearing on the 29th

" March, 1963 was withdrawn by plaintiffs’ counsel,
for want of jurisdiction of the District Court of Fa-
magusta 1o deal with the case, with reservation of
the plaintifTs’ rights (o take proceedings in the pro-
per Court

(¢) that the plaintifis filed in or about May, 1963 with
the Supreme Court of Cyprus (Admiralty Jurisdi-
ction) Actien No. 8J63 against the same delendants
as in the present action, claiming the same amount ;
and that a conditional appearance was entered by
the Tirst defendants, the Zim lsrael Navigation Co.
Ltd. of Israel, and that the said action was wilh-

Cdrawn by plaintiffs’ counset by a notice of discon-~

tinuance dated the 26th May, 1965, on the ground
that service of the writ of summons was not made
on the first defendants within the prescribed period of
one year from the date of thefiling of the aciton; and

(F) that the saad citrus cargo should have been delivered
at Trieste by the 31st December, 1961.

Mr. Michaelides, counsel for the defendants, submitted
that the plaintiffs’ claim was statute barred, relying on the
provisions of the third paragraph in rule 6 of Article {Il in
the Schedule to our Carriage of Goods by Sea Law, Cap.
26%. Thal Low reproduces the provisions of the English
Carriage of Goods by Sea Acl, 1924, which gives cffect .o
the recommendations of (he lInternational Couference on
Maritime Law held at Brussels in 1923 which adopted the Rules
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(known as the “*Hague Ruics ™) which are embodied in the
Schedule to the English Act and our Cap. 263. The Rules
are madc appticable, cxcept in so far as the Law provides
otherwise, to cerlain contracts for the carriage of poods by
scid.  The Rules material for the determination of the present
casc are the following :

“RuULES RELATING TO Biuis oF LApING™.
ArricLe |

“In these rules the following expressions have the meaning
hereby assigned to them respectively, that is to say:

(a) ‘carrier’ includes the owner or the charterer who
enters into a contract of carriage with a shipper ;

(b) “contract of carriage”™ uapplies only to contracts of
carriage covered by a bill of lading or any similar
document of title, in so far as such document relates
to the carriage of goods by sea, including any bill of
lading or any similar document as aforcsaid issued
under or pursuant to a charter party from the mo-
ment at which such bill of lading or similar docu-
ment of litle regulates the relations between a car-
rier and a holder of the same ;

(d) “ship’ means any vessel used for the carriage of
goods by sea ;

(e) " carriage of goods’ covers the period from the time
when the goods arc loaded on to the time when they
are discharged from the ship ™.

ArTICLE 11

* Subject to the provisions of Article VI, under cvery con-
tract of carriage of goods by sea the carrier, in relation to
the loading, handling, stowage, custody, care, and discharge
of such goods, shall be subject to the responsibilities, and
liabilitics and entitled to the rights and immunities herein-
after set forth ™.

Articre [T

* 6. Unless notice of loss or damage and the gencral nature
of such loss or damage be given in writing to the carrier or
his agent at the port of discharge before or at the time of the
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removal of the goods into the custody of the person entitled
to delivery thereof under the contract of carriage, or if the
loss or damage be not apparent, within three days, such re-
moval shall be prima facie cvidence of the delivery by the
carricr of the goods as described in the bill of lading.

The notice in writing nced not be given if the state of the
goods has ut the time of their receipt been the subject of joint
survey or inspection.

In any event the carrier and the shlp (any VC\\L' uSLd

for carriage of goods by sca) shall be d:schargcd from all
liability in respect of loss or damage unless suit is brought
within onc ycar alter delivery of the goods or the date when
the goods should have been delivered.

In the case of any actual or apprehended loss or damage
the carrier and the receiver shall give all reasonable facilities
to cach other for inspecting and tallying the goods ™

Arnicie VIt

“ Nothing herein contained shall prevent a carrier or a
shipper from entering into any agreement, stipulation, con-
dition, reservation or exemption as to *°  :sponsibility and
tiability of the carrier or the ship for .. loss or damage to
or in conncction with the custody an- care and handling of
goods prior Lo the loading on and su' sequent to the discharge
from the ship on which the goods ar  carried by sea”

On the strength of the third pars caph in rule 6 of Article
111, Mr. Michaelides submitted { the one-year period
provided therein commenced 1o 1 as from ' the date when
the goods should have becn delivered 7, i.e. the 31st Decem-
ber, 1961, and that, consequently, the present action, which
was filed in June, 1965, was staiute barred. He conceded,
however, that if the provisions of rule é did aot apply then
the limitation period under the provisions of section 5 of the
Limitation of Actions Law, Cap. 15, was six years, and in
that case the present action would not be statute barred.

On the other hand, Mr. Chrysostomis for the plaintiffs
conceded that the action instituted in 1962 in the District
Court of Famagusta and the other proceedings taken by the
- plaintiffs did not affect the position.

Mr. Michaclides further submitted that so long as the
goods were shipped on the mfv ** Marigoulla”, which was
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not in lact provided by the defendants, the provisions of rule
6 camce into play, irrespective of whether the goods were ship-
ped on the agreed ship or not ; and that the cssence of rule
6 was that goods should have becn loaded on a ship. In
support of his submission counsel referred to the decision in
Compania Colombiana de Seguros v. Pacific Steam Navigation Co.
[1964] 1 All E.R. 216. Bul, with respect, 1 do not think
that that casc is helpful in deciding the pomt raised in the
present case because there the goods were actually loaded
an the agreed ship, o bill of lading was issued and on the vo-
yage part of the goods sullered a particular average loss ;
while in the present casc neither the ship agreed to be provi-
ded by the defendants nor any substitute was ever provided
by the defendants.  In fact, no ship of the defendants came
to port and the goods were never loaded on any ship provi-
ded by them ; and, consequently, no bill of lading was ever
issued. Mo other case decided either in the United kingdom
or in the United States of America on the inlerpretation
of rule 6 was cited to the Court by cither counsel in the pre-
sent case

The application of the Hague Rules s largely @ matter of
construction and, in coastruing the Rules the usual canons of
comtiuction should be appliecd by the Court.  In construing
rule 6 of Articke 11, the third paragraph of that rtule, which
pronides for the one year limitation period, should, | think,
be read in the whole context of the rule and not taken out
ol context and read and interpreted separately  The first
paragraph of rule 6 provides that notice of “loss or damage™
and the generil natwme of such loss or damage shall be given
m wrilimy to the carrier or his agent at the port of discharge
belore or at the time of the removal of the goods into the cus-
tody of the person entitled to delivery, or if the loss or dama-
ve be not apparent, within three days, and that such removal
shall be prime fucie cvidence of the delivery by the carrier
of the poods as described in the bill of lading. Obviously
this paagraph presupposes that the goods were lvaded on
the ship, that they were carried on the voyage, (hey reached
their destination and they were discharged

The second paragraph of rule 6 provides that the notice
in writing necd nol be given 1 the state of the goods has ™ at
the time of their reeeipt ™ been the subject of a joint survey
of mspection. There again, that provision presupposes the
loading, cnrying and discharge of the goods.
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The third paragraph ol rule 6 is the limitauon prosision
with which we are concerned. 10 aefers 1o the discharge from
all Tiabdhity of the caerier and the ship in ‘respect of ™ loss or
damage unless suit is brought withiy one  year after delivery
ol the goods or the date when the goods should have been
debivered ™.

FFinally, the lourth paragraph of rule 6 provides thar in case
ol any actual or appichended loss o damage the covner and
the recciver shall give all reasonable facihities 1o caeh other
for dnspecting and tatlying (e goods. This provision pre-
supposes Hat the goods were loaded on the slup and it would
seem Lo refer 10 the Birst paragiaph ol the same rale

[ scems o me (hat the objeet of the provisions of rule 6
s oelear b s oo give an carly opportunity to the carver 10
lake note and wspeet or smivey an alleged koss or damage
W the gomds while there i~ time and belore material evidence
iv desttoyed  That is why (he limitation period of one year
v laid down lor bringing suit, so that the carrier may not be
at o disadvantage in defendmg a claim of loss or dumage to
goonds.  On the other hand, i the claim s for damages for
breach of conteact to provide a ship or <ipping space the
sante comsiderations do onot apply, and 0 oaay well be that
it was intended that the ordinary hmita won period of siv vears
for claims of breach of contract shou.d be applicable in such
Cises.

The Hague Rules appty ondy whe : there is a * contract of
carriage 7, that is, @ contract red by a bill of lading
or any simibn document of title (Aingle 1 (b)), This defi-
nttion includes any contract of ailrecightment, however infor-
mally made in its ineeption, thie partics to which intend that,
in accordance with the custom of that trade, the shipper shail
be entitled 1o demand at or after shipment a bill of lading
setting forth the terms of the countract. To such a contract
the Rules will apply even though no bill of lading was in fact
demanded or issued - Pyrene Co. v, Seindia Navigation Co.
{1954] 2 All E.R. 158, at page 164.

Article 11 is the crucial Artwcle applving the rights and flia-
bilities in the subsequent Articles to the operations it enu-
merates, that is to say, the Hazue Rules arc applied to cvery
“eontract of cariage ™ of pucds by sca in relation to the
“loading, handhng, stowage, custody, care and discharge

of such poads ™.
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Under Arucle 1 (¢) and VI, the Rules only apply from
loading 10 discharge and the parties may make what terms
they pleasc as to the period ™ prior to the loading on and sub-
sequent to the discharge from the ship on which the goods
are carried by sea™. Although in the case of Goulandris
Brothers v. Goldman [1958] 1| Q.B 74, poods were [loaded
on the ship and were actually delivered, yet it was held that
the cargo owners” cross-clium for damages for breach of the
contract ol carriage (by 1¢ason of the unseaworthiness of
the vessel and the ship-owners’ lack of diligence to make
her seaworthy) of an amount cqual to the cargo owners’ gene-
ral average contribution  (claimed from them by the ship-
owners) was not within Article 111, mle 6, since, nfer alia,
the hability 1o generai average contribution n this case was
too remote from the cargo owners” goods ; therefore, the
cross-cluim was not barred by lapsc of time.

4

It will be observed that although there was loading of the
goods which were actuadly curied on the voyage, vet it was
held thas the connection between the damage in that case
(1¢ the carpo owners” habidity 1o pay general average contri-
hution) and the cargo owners” goods was too remote

Consequently, 1 constiimg rule 6 of Artele 1, i the
absence of any authotity to the comtrary, | am inchmed to
the view that the provisions of the third puragraph do not
begm to apply untl the stage of the loading of the goods on
the <hip agiced upon by the parties v reached and not before.
[, therclore, follows that where goods were never loaded
on the ship ageeed upon which never came to port, as i the
present case, the plamtifts’ clavm for damages for breach of
the contract to carry the poods 1s not within  the ambit of
Article 11§, rule 6.

For these reasons | ohold that the plantiffs’ claim 5 not
baried by lapse of time as the Tnmitation period appheable
to such actions 1s six years and not one yecar (see section 5
of the Lomtation of Actions Law, Cap. 15).  The defendants
1o pay to plamulls the costs of the hearing of this gquestion.

Order in ternis  Order for
costs as aforesaid.
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