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Firearms Law, Cap. 57 ay amended by Law No. |1 of 1959—Fos-
sessing a firearm contrary to the prowisions of section 3 (1} (d)
and an order made by the Council of Ministers thereunder—
Conviction and forfeiture of ftrearm under section 3 (2).

Firearms Law, Cap, 57 and the Constitution of Cyprus—Forfeiture
of « gun under section 3 (2) lor offences under section 3 (1) (d)}
of the Law is punishmens within Article 12.3 of the Constitution
and therefore discretionary and not mandatory.

Forfeiture of gun -—Discretion- -Lxercise of Judicial discretion in
aecused’s favour.

Firearms Lavw, Cap, 5T —Effect of forfeiture order having regard 1o
the provisions of section 12 of the Law and section 38 of the
Dhiterpretation Lan, Cap. | —Gun forfeited hecomes the absolute
properiy of the Republic and the accused « cases to have rights
of ownership—-He camnor vindicate such rights of ownership—
He cannot vindicate such rights as long as the jorfeiture order
sreands.

Constitwiional Lan  Aiticle 12 (3) of the Consntution—Forfeiture
provided under vection 3 (2) of the Firearms Law, Cap. 57, for
affertces wnder section 3 {1} ()} is punishunent wichin the provi-
sions of arncle 12 (3) of the Constitwtion und it is therefore
diserettonary and wor mandaior)

Section 3 (1) () and 3 (2) of the Fwrearms Law, Cap. 57
reads as follows :

“3.- (1) No person shall import or attempt to import
into the Colony or export or attempt to export therefrom
or have under his control or in his possession any—

{d} firearm of a class or type specified by the Governor
in Council by an Order to be published in the
Gazetie.



(2) Any person who—

(¢) uses or carries any firearm the importation of
which ts prohibited under sub-section (1) of this
section shall be guilty of an offence and shall be
liable, on conviction, to imprisonment for a term
not exceeding ten years or to a fine not exceeding
eight hundred pounds or to both such impri-
sonment and such fine ; or

(hY in any circumstances other than those set outin
paragraph (a) of this sub-section acts in contra-
vention of sub-section (1) hereof shall be guilty
of an offence and shall be liable, on conviction,
to imprisonment for a term not exceeding‘seven
years or to a fine not exceeding five hundred
pounds or to both such imprisonment and such
fine, and, in any case, any firearm in respect of
which the offence has bgen committed shall be
forfeited,”

Article 12 (3} of the Coustitution provides—
* No Law shall provide for a punishment which is dispro-
portionate to the gravity of the offence.”

The appellant was convicted on the 2%ih November, 1963,
on his own plea of guilty, of the offence of possessing a tvpe of
firearm. 10 wit & repeating and semi-automutic shot-gun, the
importation or possession of which is prohibited. contrary to
section 3 {1} (¢) of the Firearms Law, Cap. 57, as amended by
Law L] of 1959, and he was sentenced to pay a ling of £1 and
£6.—]’20 mils costs and it was Turther ordered than his gun be
forfeited.

He appeuled against sentence on the ground that = the sen-
“tence of confiscation is tllegal and/or excessive andior un-
just andfor unconstitutional ™,

1i was argued on behalf of the appetlant that the provision
for forfeiture in section 3, sub-section (2) of the Firearms
Taw, Cap. 57. is discretionary and not mandatory in view of
Article 12 (3) of the Constitution. The appellant relied on
the cases of Zauvos v. The Police (1963} 1 C.L.R. 57 and Amo-
niades v. The Police 1964 C.L.R. p. 139.

The trial Judge in making the forfeiture order did not give
any reasons for his decision. Ceounsel for the respondents
submiited that the above cases. as well as the cases quoted in
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Zavos case (supra) should be distinguished because in the pre-
sent case the very possession of this type of firearm is illegal.
The tyial Judge, therefore, he said, had no choice in the matter
and the forfeiture was mandatory and not discretionary in the
circumstances. He further submitted that, even if forfeiture
is considered to be punishment, in this case it cannot be consi-
dered to be disproportionate punishment having regard 10
the gravity of the offence {cf. Article 12, paragraph 3 of the
Constitution).  All previous cases he said, in which forfeiture
was held 1o be discretionary and not mandatory, were cases
of illegally pursuing game, etc.. while in this case the very
possession of the gun is illegal.

The aforesaid type of fircarm was declored as prohibited
fircarm on the 24th December, 1960, by virtue of an order
made by the Couitcif of Ministers on the 22nd December, 1960.
under the provisions of section 3 (1) (d) of the Firearms Law,
Cuap. 57, and us from the 24th December, 1960, possession of
such fircarm was contrary to the provisions of section 3 {I)
of the aforesaid Law und the pupishment provided by thm
section, as amended by Law [ of 1959, was & maximuem of 7
veurs' imprisonment and o fine of £300  and in any case, any
firearm in respect of which the offence has been cominitied
shall be forfeited ™ (section 3 {2) of the Law).

The Supreme Court in atlowing the appeal and setting aside
the forfeirure order—

Held, (1) the forfeiture provided vnder section 3 (2} of the
Fircurms Law, for olicnees under section 3 (1Y {ef) of the Law
(a5 in the present case) is paishment withiiv the provisions of
Article 12 (3) of the Constituiion and it is, therefore, discre-
tionary and not mandatory.

(2y We have reached that cenclusion having regard to the
fuct that possession of the type of the sporting gun in questicn
was not originally nrohibited under section 3 but prohibiiion
was imposcd for the Hrst time oo the onwers of such guns,
without any prior notice, by ibe Order of the Council of Mi-
nisters published on the 24th December, 1960, after such
owners had possessed them favtully for many years. In the
case of the appellant he had possessed his gun lawfully ever
since its registration in 1939, that s, for 22 vears, before the
prohibition was imposed st the end of 1960.

{3y Having regard 1o the provisions of section 12 of the Fire-
arms Law, Cup. 537, and section 38 of the Interpretation Law

Fh



Cap. i, the effect of the forfeiture order is that the gun for-
feited becomes the absolute property of the Crown, now the
Republic of Cyprus, and the appellant ceases to be the owner
or 1o have any rights of ownership, and he cannot vindicate
such rights so long as the forfeiture order stands.

(4} What is prohibited under section 3 of the Firearms
Law and the Order of the Council of Ministers aferesaid
is the importation, control and possession of the type of
gun owned by the appellant, but the constitutional and legal
rights of the citdzen regarding his ownership of the gun re-
main unaflected. It should be stressed that the exportation
or ownership of such guns is not made iliegal under the pro-
visions of the order of the Council of Ministers made under
section 3 of the Law : once it is held {as atready held) that
forfeiture is discretionary and not mandatory, the very recital
of the lacts of this case shows clearly that this is a typical
case in which the Judge’s discretion must be exercised without
any hesitation whatscever, in ihe appellant’s favour.

Appeal allowed.  Forfeinre
order set aside.

Cascs referred to ) _
Zavos v. Police (1963) | C.L.R. 57
—  Antoniades v. Police, 1964 C.L.R. p. 139

Appeal against sentence,

Appeal against the sentence imposed on the appellant

who was convicted on the 29th November, 1963, at the
District Court of Limassol (Cr. Case No. 0727/63) on
one count of the offence of pessessing a tvpe of hrearm,
the importation or possession of which is pmhl'ntrzd
contrary to section 3 (1) (d) of the Fircarms lLaw, Cap. 37,
\,1S.amended by Law 11 of 1939, and was sentenced h}

Stavrinakis, .., to pav a fine of £1 and £6.720 mils costs -

and 1t was further ordered that his zun be forteited.
St. Paviides, for the appellant.

L. G. Loucaides, counsel of the Republic, for the res-
pondents.
Cur. adv. vult.

The facts snfhiciently appear in the judgment of the
Court :

Zexua, P.: The dppeal is allowed and the forfeiture
order is set aside as it Is regdrded as punishment. The
reasons for judgment will be given later.
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REASONS FOR JUDGMENT

ZeKia, P.: Mr. Justice Josephides will deliver the
reasons for the judgment of the Court in this case.

JosepHIDES, J.: This appeal was allowed and the forfei-
ture order set aside and we intimated that we would give
our reasons later. We now proceed to do so.

The appellant in this case pleaded guilty to a charge
of possessing a type of firearm, to wit, a repeating and
semi-automatic S.B. shotgun, the importation or possession
of which is prohibited, contrarv to section 3 (1) (d) of the
Fircarms Law, Cap. 57, as amended by Law 11 of 1959,
He was sentenced to pay a fine of £1 and £6.720 mils costs
and 1t was further ordered that his gun be “ confiscated ™.
Presumably what the Judge meant was “ forfeited .

He was convicted and sentenced on the 29th November,
1963 and on the 14th January, 1965 he was granted an
extension of time to lodge his appeal which he eventually
did on the 20th January. 1965. His grounds of appeal
arc that “‘ the sentence of confiscation is illegal andfor
excessive and/or unjust and/or unconstitutional ™.

We think that it is necessarv to go into seme detail into
the historv and facts of this case.

The appellant, who comes from Kyvperounda village,
was originally registered as the owner of the firearm in
guestion on the 8th January, 1939, He was duly licensed
annually  paving the licencs fee regularly until the 3ist
July, 1963, In fact, the period of his licence covers the
period for which he is charged for possessing this firearm
illegally, 21z, between the 21st December. 1960 and the
20th  January, 1963, Until the 24th  December, 1960
there was no prohibition against the possession of the type
of firearm owned by the appellant.  On the 24th December,
1960 an Order made by the Council of Ministers on the
22nd-December, 1960, under the provisions of section 3{1){d)
of the Firecarms lLaw, Cap. 57, declaring the aforesaid
tvpe of firearm as prohibited firearm, was published in
the Official Gazette of the Republic, Supplement No. 3,
No. 105, page 99. As from the 24th December, 1960,
possession of such firearm is contrary to the provisions
of section 3 (1) of the J.aw and the punishment provided
by that section, as amended by Law 11 of 1959, is a rnaximum
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ot 7 years’ imprisonment and a fine of £500, ** and in any
case, any firearm in respect of which the offence has been
committed shall be forfeited " (section 3 (2) of the Law).

It is the appellant’s version that he was not aware of
the prohibition order and, presumably, even the responsible
Government authorities did not realise that the firearm
in the appellant’s possession was a prohibited one as he
continued paying for his annual licence while the District
Officer continued receiving the annual licence fee until
the summer of 1962 when he last issued to him a firearms
licence under the provisions of the law, for the period
Ist August, 1962 to 31st July, 1963. The first time that
the authorities realized that the appellant was in possession
of a prohibited firearm was ‘early in January, 1963 when
the Chief of Gendarmerie addressed a letter to him, dated
the 8th January, 1963, which runs as follows :

“You are hereby informed that the certificate of
registration for the firearm under L1462 is cancelled
by virtue of an order by the Council of Ministers
dated the 22.12.1960, published in the official Gazette
of 24.12.60 under No. 103.

2. The value of this firearm will be txed by the
Chief Collector of Customs in accordance with section
13 of the Firearms Law, Cap. 57, and another letter
will be sent to vou on the subject.”

Twelve davs later the appeliant, on being asked by the
police, delivered to them his gun on the same day, @iz, on
the 20th January, 1963, and ever since the gun has been
in the custody of the police.

While the appellant was awaiting the letter promsed to
him by the Gendarmerie Chief in paragraph 2 of his letter
of the 8th January, 1963 (quoted above), the charge in
the present case was filed against him in the District Court
of Limassol on the 10th July, 1963, although he had delivered
the gun to the police, as already stated, some six months
earlier. He was charged with possessing the gun illegally
between the 21Ist December, 1960, and the 20th January,
1963. '

The appellant was duly served with a summons, and he
appeared before the court in person on the 27th September,
1963 ; he pleaded not guilty 1o the charge and his case
was adjourned to the Sth November, 1963 for heuaring.
On the 8th November, 1963, the accused appeared befere
the Court in person and the prosecuting officer applied
21
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for an adjournment * due to the fact that the gun in question
has not yet been examined by the expert and so he is not ready
to give evidence before the Court and to produce exhibits 7,
and the case was accordingly adjourned to the 29th November,
1963, for hearing. On that day the appellant changed his
plea of not guilty to one of guilty and he was fined and
the torfeiture of his gun ordered. On this occasion too
the appellant was not represented by counsel,

Following the forfeiture of his gun on the 29th of Novem-
ber, 1963, the appellant, after having waited in vain for
nearly 11 months for the letter promised by the Gendarmerie
Chief in his letter of the 8th January, 1963, and the valuation
of his fircarm for the purposes of compensation, decided
to consult an advocate and, eventually, a letter was sent
on his behalf by his legal adviser on the 3rd December,
1963 1o the Gendarmerie Chief compluming, inter alia,
that he had not received the letter promised by the Gendar-
merie Chiet. On the 7th December, 1963, receipt was
acknowledged of the advocate’s letter by the Gendarmerie
and a repiy was promised in due cotirse. On the 19th
February, 1964, that is to say, more than 13 months after
the first letter of the Chief of Gendarmerie, the latter
addressed the following letter to the appellant’s advocate :

“In confinuation of my letter dated 7th December,
1963, 1 desire to inform vou that the reasens which
led to the cancellation of the certiheate of registration
of Mr. Michachides’ firearm is because this firearm
18 of a type possession of which had been prohibited
hyv order of the Council of Ministers dated 24/12/60
fe, it is semi-antomatic,. When the letter of the 8th
January, 1963 was debivered to Alr. Michaelides he
defivered the fircarm 1o the Gendarmerie but he failed
to return the certificate of regisiration saving  that
he had lost it.  Ie way told that he weould he compensated
for his firearpr,

2. After wdvice however this procedure e the
cancellation of the certificate and the payment of
“reasonable compensation ' was not followed and it was
decided o charge My, Nichachdes for possession of
the firearm, possession of which had heen prohibited
by order of the Council of Ministers in contravention
of scetion 3 (1) (d) (2) (b) of the Firearms Law CAP 37
and the Notification 105/1960 and the Attorney-General
gave his consent for Sumumary triat under section 24 (2)
of the Courts of Justice Taw 1471960,
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3. On 29th November, 1962, a fine of [l was
imposed on Mr. Michaelides and his firearm was
confiscated by the Court.”

it will be seen that the Gendarmerte Chief admits that
the appellant had been told by the Gendarmerie that he
would be compensated for his firearm but that, after advice,
the procedure for the cancellation of the appellant’s
certificate and payment of ‘ reasonable compensation ”’ was
not followed, presumably as a result of the decision in
Sizinos and The Republic, 4 R.S.C.C. 79 (dated 10th January
1963). Following that reply from the Gendarmerie Chief
the appellant filed a recourse (No. 31/64) in the Supreme
Constitutional Court on the 3rd April, 1964, praying,
inter alia, for a declaration that the decision of the respondents
(the Republic of Cyprus through the Minister of Interior
and the Ministry of Finance) to “ confiscate ” the appellant’s
firearm and/for rescind its permit coupled with their failure
to pay or tender just compénsation is null and void and
of no effect whatsoever. The recourse was, inter alia,
based on Article 23 of the Constitution, and the appellant
claimed that the value of his gun is £300.

On the 22nd September, 1964, the respondent Republic
of Cyprus filed an opposition stating that the order of
‘ confiscation ”” of the appellant’s firearm was made by
a Court of competent jurisdiction ; that it was not made
by an executive or administrative organ of the Republic
and that it could not, therefore, be made the subject of
a recourse under Article 146 of the Constitution. At
the ‘“ directions ’ stage of the recourse, after the matter
was argued before a Judge, the appellant’s legal advisers
decided to apply to this Court for an extension of time
to file an appeal against the sentence and forfeiture order

made by the District Court of Limassol on the 29th Novem-

ber, 1963. 'T'he extension for appeal was granted by this
Court on the 14th January, 1965, and the appellant withdrew
his recourse under Article 146 (No. 31/64) two davs later.

From this very long statement of the facts of this case
it is apparent that the appellant was originally promised
payment of compensation bv the Gendarmerie of the
Republic and that eventually instead of being compensated
he was prosecuted and a forfeiture order was made against
him.

Mr. Pavlides for the appellant submitted that the provision
for forfeiture in section 3, sub-section (2), of the Tirearms
Law, Cap. 57, is discretionary and not mandatory, in view
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of the constitutional provisions (Article 12 (3) ), and he
relied on the cases of Zavos v. The Police, (1963) 1 C.L.R.
57 and Antoniades v. The Police, (1964) C.L.R. 139.

The trial Judge in making the forfeiture order did not
give any reasons for his decision.

Counsel for the respondent submitted that the above
cases, as well as the cases quoted in the Zavos case (supra),
should be distinguished because in the present case the
very possession of this type of firearm is illegal. The
trial Judge, therefore, he said, had no choice in the matter
and the forfeiture was mandatory and not discretionary
in the circumstances. He further submitted that, even
if forfeiture is considered to be pumishment, in this case
it cannot be considered to be disproportionate punishment
having regard to the gravity of the offence (cf. Article 12,
paragraph 3, of the Constitution). All previous cases,
he said, in which forfeiture was held to be discretionary
and not mandatory, were cases of illegally pursuing game,
etc,, while in this case the very possession of the gun is
illcg‘l].

The question whether the provision for torfeiture in
a statute 15 mandatory or discretionary, as a result of the
constitutional provisions, has been exhaustively considered
in many cases in the past and it is not necessary for us to
eraborate on it in the present case. Sufhce it to sav that,
having given the matter our hest consideration in the light
of the previous cases, we have reached the conclusion that
the forfeiture provided under sectiou 3 (2) of the Firearms

Law, for offences under section 3 (1) (d) of the Law (as
in the present case), 15 punishment within the provisions
of Article 12 (3) of the Coustitution and it 1s, therefore,
discretionary and not mandatory. Wy have reached that
conclusion having regard to the fact that possession of the
tvpe of the sporting gun in question was not originally
prohibited under section 3 but prohibition was imposed
for the first time on the owners of such guns, without anv
prior notice, by the Order of the Council of Ministers
published on the 24th December, 1960, after such owners
had possessed them lawfully for many vears.  In the case
of the appellant he had possessed his gun lLawfully ever
since its registration in 1939, that is, for 22 vears, before the
prohibition was imposed at the end of 1960.
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Mr. Pavlides, in asking this Ccuirt to set aside the
forfeiture order, submitted that this was the correct course
to follow for the appeliant to have his hands free to prosecute
his constitutional and legal rights as the owner of the gun
for the recovery of compensation and, generally, to safeguard
his rights. We think that there is substance in counsel’s
submission. Having regard to the provisions of section 12
of the Firearms Law, Cap. 57, and section 38 of the Inter-
pretation Law, Cap. 1, the effect of the forfeiture order
is that the gun forfeited becomes the absolute property
of the Crown, now the Republic of Cyprus, and the appellant
ceases to be the owner or to have any rights of ownership,
and he cannot vindicate such rights so long as the forfeiture
order stands. X

What is prohibited under section 3 of the Firearms Law
and the Order of the Council of Ministers aforesaid is
the importation, control and possession of the type of gun
owned by the appellant, but the constitutional and legal
rights of the citizen regarding his ownership of the gun
remain unaffected. It should be stressed that the exportation
or ownership of such guns is not made illegal under the
provisions of the Order of the Council of Ministers made
under section 3 of the Law. Once it 1s held (as already
held) that forfeiture is discretionary and not mandatory,
the very recital of the facts of this case shows clearly that
this is a typical case in which the Judge’s discretion must
be exercised, without any hesitation whatsoever, in the
appellant’s favour.

For these reasons we allowed the appeal and set aside
the forfeiture order.

Appeal allowed. Forfeiture
order set aside.

1905
IF'eb. 19,
March 18
MicHAEL
Hyi Hawmrou
MICHAELIDES
T
THE Ponice



