[VASSILIADES, TRIANTAFYLLIDES, JOSEPHIDES, JJ.]

PANTELIS PETRIDES,
Appellant-Plaintiff,

V.
THE GREEK COMMUNAL CHAMBER AND

ANOTHER,
) Respondents- Defendants.

(Civil Appeal No. 4494)

Claim for compensation for damage suffered during the liberation
struggle—Law No. 12{1961 of the Greek Communal Chamber—
Civil action claiming damages for omission to consider and sa-
tisfy claim for compensation under the Law, consequen! upon
an administrative act or decision declared to be void under
Article 146.4 of the Constitution—Appellant an * aggrieved
person” (Mpdowmnov {nuwbiv), within Article 146.6 and en-
titled to sue.

Jurisdiction—Power of granting remedy under Article 146.6 of the
Constitution vested in the District Court—Appellant entitled
to institute proceedings in the District Court for damages and also
for other remedy—Equitable damages 1o be assessed by Court.

Practice—Supreme Court—Use of powers conferred under the pro-
visions of section 25 (3) of the Courts of Justice Law, 1960
(Law No. 14 of 1960),

Administration of Justice— Duty of Supreme Court to sustain ** good
administration ” (xpnotiv kai vopupov Soiknowv) in the Re-
public.

Appellant filed the present appeal against the judgment
of the District Court of Nicosia in an action instituted by the
appellant under the provisions of Article 46.6 of the Constitu-
tion. The claim is for * just and equitable damages ™ against
the Greek Communal Chamber for its omission te consider
and satisfy the claim of the plaintiff for compensation as pro-
vided in Law 12 of 1961 of the Greek Communal Chamber,

Article 146 of the Constitution reads ;—

* 1. The Supreme Constitutional Court shall have exciu-
sive jurisdiction to adjudicate finally on a recourse made 10
it on a complaint that a decision, an act or omission of any
organ, authority or person, exercising any executive or admi-
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mistrative authorsty 15 contrary to any of the provisions of
this Constitution or of any law or is made 1n excess or i
abuse of powers vested 1n such organ or authority or person

2 Such a recourse may be made by a person whose any
existing legiimate interest, which he has either as a person
or by virtue of being a member of a Community, 1s adversely
and directly affected by such decision or act or omission,

3 Such a recourse shall be made withia seventy-five days
ot the date when the decision or act was published or, 1t not
published and 1n the case of an onussion, when it came to
the knowledge of the peison making the recourse

4 Upon such a recourse the Court may, by 1ts decision—

“{a) confnm, either in whole or 1n part. such decision
Oor act or omission  or

1) de.lare, erther in whole or in part, such decision
or act to be rull and void and of no effect what-
SQever , of

(¢) declare that such omuswion either in whole or 1n
part ought not to have been made and that what-
ever has becn omatted should have been per-
formed

3 Aay decimon given under paragraph 4 of this Article
shiall be ortang on all couris and &t organs or authorities
i tne Ropurhic and <1 all be given efect to and acted upon
By Lae oradn ue duthonty or person concerned

6 Arv peison aggueved by any dewsion or act dedlared
1o be vend unde parapranh 4 of this Aracde or by any onns-
a0 declarcd toore teder thai 1t ought rot to have been made
s oall be eraucd o B Jam s aot et to s satisfaction by
The Orgdm Jnoerty or person conwe wd, to institute legal
preceedines moa cowrt for the reeo ey of damages or for
hong granfed vtber ronady andd Lo tecover just and equitable
Lamames (o be ss ssad by the court ¢ to be granted such
sthor pust and cqaite ble 1emedy as such court 15 cmpowered
o Zrant

Thz re pondents m this case stronglv contesting aprellant’s
acuon conten wed meer ala, both i the Distr.ct Court and in
the appe il that appetlant s chum under Articdde 146 did not lie

The piowcedings throughoat weie conduocted by the appel-
fant-plardl v pairon 11 a anner which caused considerable
diflrculty and confusion
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The appellant owing to lack of professional assistance, has
not been able to give proper particulars of all the parts of his
claim although he produced and filed in support thereof, vo-
luminous correspondence and other documents during the long
proceedings before different Courts and other Authorities
since August, 1961,

By a ruling dated 11th December, 1964, the Court of Appeal
held :— -

{1) We have come to the conclusion that instead of referring
the case to the District Court to deal further with the items
of loss within the statutoty definition, included in the claims
but not properly or sufficiently put before the Court, we should
rather make use of our powers under the provisions of sec. 25(3)
of the Courts of Justice Law (14 of 1960) to hear further the
plaintiff on the matters which we shall now specify ; and, if
necessary, to hear additional evidence, both on the part of the
appellant-plaintiff and on the part of the respondents-defend-
ants.

(2) The issue upon which we shall receive evidence is —

Whether the appellant-plaintiff has suffered loss beyond
the £1,200 found by the trial Court which comes within the
definition ** Znpla ” in section 2 of Law 12 of 196]. We
make directions that the appeliant should give full and de-
tailed particulars of any such loss to the respondents, within
seven days from today ; filing at the same time a copy of
such particulars with the registry of this Court. Furthermore
to give to the Court and the other side the names of any
witnesses who could support such claim or any items thereof,
if required.

(3) The respondents on the other hand, within 4 days of
-receipt of such particulars to give notice 10 the appellant
(filing a copy thereof with the Registrar) of the items in the said
particulars {(or any part thereof)—which the respondents
dispute ; and moreover to give the names of any witnesses
whom the respondents think that they might find it necessury
to apply to the Court to hear in this appeal.

(4) Let it be quite clear to both sides that {or the hearing of
any witnesses other than the appellant, whose names apnear in
the list of either side, a fresh application, sufiiciently supported,
will have to be made, in due course.  Such application may be
made orally during the hearing of the appeal.
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(5) After a filing of particulars and notice of dispute as
above, either side may apply to the Registrar for a day of
hearing. And we hope that the Chief Registrar will be able to
give to this case an early date.

The judgment of the Court was delivered on the 25th Feb-
ruary, 1965, and :—

Held, (1) considering the case as a whole, and taking into
account the reduced percentages of about 43% in the granting
of compensations under Law 12/61, and the effect of all the evi-
dence on record concerning the extent of the material damage
(bhixry Tnpia) involved, we have reached unanimously the con-
clusion that the damages in this case should have been assessed
at £2,250. In reaching such conclusion, we have carefully
weighed all relevant factors including the duty of this Court
vigilantly to sustain “ good administration” (pnotiv kai vé-
mipov Swoixnotv) in the Republic, in the course of which, we
believe that the appellant would have received as compensation
under Law 12/61, the amount now awarded.

(2) The appeal against the first respondents herein (the pub-
lic authority in question) must succeed ; and the judgment of
the District Court in this action, including the order for costs
be set aside. [n iieu thereof judgment to be entered for the
plaintiff against the first defendants for £2.250 with 4% inte-
rest from today ; and costs to be taxed on the appropriate
scale, both in the District Court and in the appeal. Any
amount of the court-deposit paid out to the plaintiff, to be
first appropriated against costs, and thercafter against the
judgment.

Appeal against respondent No. |
alfowed. Judgment of the Dis-
trict  Court, including the
order as to costs, ser aside.
New judgment and order as to
costs entered as aforesaid.

Appeal.

Appeal wyrainst the judgment of the District Court of

Nicosia (Stavrinides, P.D.C. und Georghiou, 1D.}.) given
on the 19th May, 1964 {Action No. 2017/63) whereby
plaintiff was awarded the amount of £522, as compensation
for damage suficred by him during the liberation struggle,
on his clann of £13,224.

A Tsiros with A, Frigntafyllides, for the appellant.

(7. Tuornaritis, for the respondents.
Cur. adv. wvult,
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The facts of the case are sufficiently stated in the judgment
of the Court (at p. 44 post).

The following ruling was delivered on the 11th December,
1964, by \—

VassiLiapes, J.: At this stage of the hearing of the
present appeal, the Court is faced with a situation, which
is most exceptional. Apart of the fact that the proceedings
throughout were conducted by the appellant-plaintiff in
person, in a manner which caused considerable difficulty
and confusion, we are dealing with a case which found
its way to the civil Courts under the provisions of
Article 146 (6) of the Constitution, in circumstances which
have been described by the appellant-—not without
justification, in our opinion—as persistent refusal on the
part of the appropriate statutory Authority to deal with
his claim under the relative statute, Té6v mepi 'Amo-
{npctwg TOV "Yroordviwy Znpiag katd 1oV AYG-
va Népov (No. 12/61) of the Greek Communal Chamber.

We are now dealing with plaintiff’s appeal from the
judgment of the District Court of Nicosia, where his

claim was decided, he contends, upon criteria different to .

those prescribed by the statute. The District Court
awarded compensation on the basis of what is described
in the judgment as ‘‘ physical ” less which is not the
damage described in the definition section 2 of the statute
1n question.

We are further more faced with the position that the
appellant owing to lack of professional assistance, has not
been able to give proper particulars of all the parts of his
claim although he produced and filed in support thereof,
voluminous correspondence and other documents during
the long proceedings before different Courts and other
Authorities since August, 1961,

Without going into the detailed history of this litigation
we can say that it has reached a stage when it has become
highly desirable that it should come to an end. with
the least possible delay, in the interests of Justice. In
these very exceptional circumstances we have come to
the conclusion that instead of referring the case back to
the District Court to deal further with the items of loss
within the statutory definition, included in the claim, but
not properly or sufficiently put before the Court, we should
rather make use of our powers under the provisions of
s. 25 (3) of the Courts of Justice Law (14 of 1960) to hear
further the plaintiff on the matters which we shall now
specify ; and, if necessary, to hear additional evidence,
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both on the part of the appellant-plaintiff and on the part
of the respondents-defendants. The issue upon which
we shall receive evidence is: Whether the appellant-
plaintiff has suffered loss beyond the £1,200.— found by
the trial Court, which comes within the definition
«Znpia» in section 2 of Law 12/61. We make directions
that the appellant should give full and detailed particulars
of any such loss to the respondents, within seven days
from to-day ; filing at the same time a copy of such parti-
culars with the registry of this Court. Furthermore to
give to the Court and the other side the names of any
witnesses who could support such claim or any items
thereof, if required.

'The respondents on the other hand, within 14 days
of receipt of such particulars to give notice to the appellant
(filing a copy thercof with the Registrar) of the items in
the sald particulars {(or any part thereof)—which the
respondents dispute ; and moreover to give the names
of any witnesses whom the respondents think that they
might find it necessary to apply to the Court to hear in
this appeal.

Let it be uite clew to both sides that for the hearing of
any witnesses other than the apgpellant, whose names appear
mn the list of either side, a fresh applicstion, sufficiently
supported, will have to be made, 1in due course, Such
application mav be made orally during the hearing of the
appuul.

After 2 filing of parficulirs and notice of dispute as
above, vither side muy 2pply 1o the Registrar for a day
of heartnz, And we hope that the Chief Registrar will
b able to give o this case an carly date,

The following judgment was dehvered on the 25th Fe-
brusry, 1905, by ¢

Vassiniapes, Jooo This s an appeal from the judgment
of the District Court of Nicosia in an action instituted
by the appellant under the provisions of Article 146.06
of the Constitution. The clam s for ™ just and equitable
Janpes U amainst the Greek Communal  Chamber  for
15 onsisaon o consider and sansfy the claim of the plainuff
for camnpensation as provided 1o Law 12 of 1961 of the Greek
Commana! Chamber.

For convesience we shall refer hereafter, to the appeltant-
pluintifF as the “ appctiant ™ ;o the defendunt Communal
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Chamber, as the “respondents’ ; and to Law 12 of
1961, the full title of which 1s " Nepi "Anolnpuocewg TGV
‘Yrootaviwy Znpiag kata Tov ‘AyGva Nopog, 1961 7
as “‘ Law 12/61 .

The matter may, perhaps, be made clearer if we lay
stress right from now on the constitutional provision that
an action of this nature lies against ‘‘ any organ, authority
or person, exercising any executive or administrative
authority ’ in the State (Article 146.1) by * any person
aggrieved by any decision or act declared to be void under
paragraph 4" of the Article in question ; or declared
thereunder that “ it ought not to have been made”. The
respondents are thus being sued as an organ in, or authority
forming part of the State ; a position which has never
been challenged in this action.

It may be useful to give here in a summary form, the
scope of Article 146 as a whole :

(Paragraph 1, provides that the Supreme Constitutional
Court (now the Supreme Court) has exclusive jurisdiction
to adjudicate finally on complaints in the ferm of a recourse
to the Court, that a decision, act or omission of any organ
of the State exercising executive or administrative authority,
is contrary to law, or is made in excess or in abuse of
power ;

Paragraph 2 states that such a rccourse may be made
by any person whose any existing legitimate interest is
adversely and directly affected by such decision, act or
omission ;

Paragraph 3 regulates the time-limit within which such
a recourse can be made ;

Paragraph 4 specifies that the Court, upon such a
recourse may (a) confirm the act complained of ; or,
{b) declare such administrative decision or act to be null
and void, either wholly or in part; or, (¢) declare that,
the administrative omission ought not to have been made
and should now be performed ;

Paragraph 5 makes all such decisions of the Court
binding on all courts and all organs and authorities in the
Republic whom it requires to give effect to the Court’s
decision ; and

Paragraph 6 provides that ‘' any person aggricved by
any decision or act declared to be void under paragraph 4
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or by any omission declared thereunder that it ought not
to have been made, shall be entitled, if his claim 1s not met
to his satisfaction by the organ, authority or person concerned,
to institute legal proceedings in a court, for the recovery
of damages or, for being granted other remedy and to recover
just and equitable damages to be assessed by the court,
or to be granted such other just and equitable remedy
as such court is empowered to grant ™.

The extent of the right thus given to the person aggrieved
by this constitutional provision, is most significant and
important, And while on this point it may be usefully
added that a right to compensation in such cases, is not
peculiar to the Constitution of the Republic of Cyprus.
Professor Kyriakopoulos in his “EMnvikév  Alowknrikdy
Aikalov—(Greek Administrative Law, 4th Ed. 1961,
Vol. 3 at p. 155) says:

«'H unoypéwaoig Ti¢ Soiknoswg eig axp1fi) ouppépdwow
TTpog dkupwTIKy dmodaciv, ixdodcicav Emi fkTedeoBeiong
fién mpafewg, ouvictatar eig THv £fadaviowv TOV amote-
hegpdTtwv autig, fitol elg THv dmokardoragiv TiHg mpornyou-
HEVNG TTpayRaTIKfS KATAOTATEWE».

«'H édnokatasTasis déov va lval mAfpNG, fiTol va epiAap-
pavny mavra Ta Inuiolvra Tév mpocuydvra damoTehicpata
Tig mpafewg €E apyfic. 'H anoxkatdotacig dpuwg  Biv
mepthapfBével kel v avépBwoiv Tiig Ghikiig Inpiag. To
Zuppolhiov Emxpateiag, ) kpivov dhdwote mepl TGV &L
aitfig Sikaiwparwy Tol TpoobuydvTog Kal TV AVTIOTOIXWY
Umoypewoewy Tiig Sioikfoewg, Oiv Eémdikaln Ypnpankag
kaTagoAag . TAv 8t W diolknoig dpvijTal va EKTTATpaoT)
Totaltag Omoypewoelg, AvakUTMTEL WAéov AOTIKY
d1adopd 614 THv dmoiav aAppddia eivar 14
mTohTika@ di1kacTpia, T4 Smoia Beopelovral wg
mpdg 1o Uitd Tob Z.E. kpifiv IfTnua. mepl ol yevvdrar &edi-
xaopévoy £x TH¢ anoddoewg TolToU ».

And dealing with the labilitv of the State to compensate
the citizen for damage caused by organs of the State as
a result of wrongful acts of the kind covered by Article 172
of our Constitution, the same learned author says at p. 474
of Vol. 2 of his said treatise :—
« ToloutoTpémwg 1) Emdikacig amolnjuoswg elg
Bapog 1i¢ Sypoaiag Soikfocwe anéfn popen TG KaTaoToAfg
16V mapapdoswy Tiig apyijg Tiig vopipou BioikfgEWG.»

The respondents in this  case, strongly  contesting
appellant’s  action, contended, /nter alia, both in the
District Court and 1 the appeal, that appellant’s claim
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under Article 146 did not lie. 'The judgment of the trial
Court in this connection, reads (p. 7 of the judgment, at
p. 35 of the record, letter H) :

“What is the legal position? It is contended for
the defendants that the plaintiff is not Mpdowmov {n-

pwlév (person aggrieved—in the English version off

the Constitution} within Article 146.6 of the Con-
stitution, at any rate as from the communication to
him of the decision to compensate him. However,
as the defence states, the decision was made known
to him (plaintiff) by letter of the defendants dated
June, 17, 1963 (Exhibit 1 (a)). Clearlv when this
action was brought the plaintiff, was an ‘‘ aggrieved
person ” and entitled to sue ; and we cannot see how
the right to maintain the action could be lost as a re-
sult of the subsequent communication to him of a
decision to compensate him, even if that decision
had been taken before action brought.”

The decision to which the District Court refer, is an
alleged decision of the respondents said to have been taken
as early as the 22nd April, 1963, concerning the application
of the appellant for compensation, but not communicated
to him until long after the filing of his action, notwith-
standing his persistent request for a reply before action.

Regarding the submission made on behalf of the respon-
dents as to the jurisdiction of the civil Court to deal with
appellant’s claim, the trial Court say this, in the same part
of their judgment (p. 36, letter B) :(—

“Then Mr. Tornaritis said : *If the Court were
to award the plaintiff compensation in this case it
would be acting as an administrative Court. But
the Court cannot substitute its opinion or assessment
for that of the Assessment Committee’, With re-
gard to the first proposition, whether a Court awarding
compensation in a case of this sort is acting as an ad-
ministrative Court, or not, it is accepted all round
that the power of granting remedies under Article
146.6, is vested in the District Courts.”

It will be seen from what we have already said in this
connection, that the trial Court made, in our opinion,
a correct approach, and have taken a correct view regard-
ing their jurisdiction. The appellant was, we think, clearly
entitled to sue the respondents for damages in the District
Court.
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We can now go into the facts and merits of the case.
They can be sufficiently found in the record before us
which contains the evidence adduced by both sides in this
protracted litigation, and the assessment of such evidence
by the different Courts who received it, as reflected in
their judgments.

The Supreme Constitutional Court dealt with appel-
lant’s complaint on October 2nd, November 1st, 10th,
17th, December 1st, 1962, March 7th, 1963 and delivered
its judgment on the 21st March, through its President,
Professor Forsthoff, as reported in 5, R.S.C.C., p. 48 at

.p- 50. The Court had before them in that recourse, the

evidence of the appellant and two witnesses called on his
behalf ; two other witnesses called by the respondents ;
and 27 documents—(vide Exhibit 10 herein, pp. 8 and 9
and pp. 11 to 26).

The wuncontested facts of the case as given in the first
part of the reported judgment (pp. 50, 51 and 52), mostly
taken from the Judge’s statement of the case after pre-
sentation, are as follows :—

*“The applicant is 2 member of the Greek Commu-
nity. The applicant was, prior to and at the time
of the events leading to the present recourse, the
owner and manager of a quite prosperous tourist
and travel-agency business which had its offices on
the corner of Kyrenia and Asmalti Streets, a very
short distance from Ataturk Square, in the Turkish
quarter of Nicosia.

In or about April, 1956, and as a result of distur-
bances between Greeks and Turks, the said office
of applicant suffered damage on two occasions due
to riots by Turks. This was repeated also in De-
cember, 1957. There were minor incidents in be-
tween. Eventually applicant had to evacuate his
satd offices in March 1958. All through this dis-
turbed period the business of applicant was seriously
affected and diminishing more and more, as Greeks,
who were the majority of his clients would not come
to applicant’s office in the Turkish quarter. Though
the extent and nature of the financial loss suffered
by applicant as a result of such events is in dispute
among the parties, there is no dispute about the fact
that actual financial loss has in fact been suffered
by applicant in the circumstances.

48



By a Suppiementary Appropriation Law, Law
4/60, the Government of the Republic made a grant
to the Greck Communal Chamber (hereinafter re-
ferred to as ‘ the Chamber *) of an amount of £620,000.
The law in question was promulgated on the 27th
QOctober, 1960.

On the 3rd November, 1960, a decision was taken
by the Chamber, which was published in the official
Gazette of the 22nd December, 1960, concerning
the said grant of £620,000, to the effect that £400,000
were to be deposited with the Co—operative Central
Bank as income-yielding capital for pensions to de-
pendants of those fallen during the liberation struggle,
£20,000 were to be used in meeting the immediate
needs of such dependants and £200,000 were to be
used in compensating those who suffered damage
due to the action of security forces or riots by Turks

On the 28th November, 1960, the applicant applied,
to a Relief Committee of the Chamber for compen-
sation concerning damage suffered due to rioting,
as aforesaid, and he claimed an amount of [f2,000
“at least .

On the 9th December, 1960, applicant addressed
a letter to the President of the Chamber complaining
that he had not reccived any reply to his application
for compensation. Applicant was informed by letter
of the 15th December, 1960 that all claims were under
consideration, category by category.

On the 5th June, 1961, after a meeting of the 2nd
June, 1961, between applicant and a certain Mr.
George Violaris, who was acting as an assessor on
behalf of the Chamber in respect of claims for com-
pensation, applicant addressed a letter to the Presi-
dent and NMembers of the Chamber setting out his
claim for compensation in very great detzil and stating
that the total amount of his loss was, thus, £13,228,

On the 12th June, 1961, respondent wrote to ap-
plicant informing him that all claims were under
examination but as the amount to be distributed was
only £200,000, they could be met in part only. It
was stated further therein that the whole matter would
have to wait the promulgation of the relevant legis-
lation.
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Such legislation, Law 12/61 of the Greek Communal
Chamber, was promulgated on the 11th August, 1961.

On the 1st September, 1961, applicant cabled the
President of the Chamber complaining against the
delay in relation to his claim. On the 2nd of Sep-
tember, 1961, respondent wrote back stating that
the work of the Relief Committee was still in pro-
gress.

On the 17th November, 1961, applicant addressed
yet another letter to the President of the Chamber,
stating that he had heard unofficially that he had been
classified as a person who was well off and, therefore,
no compensation at all was to be paid to him, and
stating that this was not at all the true position.

On the 6th December, 1961, applicant was informed
in writing by respondent that he could not be com-
pensated under the relevant legislation.

On the 11th December, 1961, applicant wrote to
the President of the Chamber complaining against
the decision not to compensate him, alleging that
he had received unequal treatment and asking for the
reasons for the said decision, pursuant to Article 29
of the Constitution. No reply appears to have been
received to this letter. On the 13th January, 1962,
the applicant filed in this Court Case No. 19/62
against the decision not to compensate him but the
recourse was withdrawn on the 2nd May, 1962, on
being discovered, during Presentation, that the Com-
mittee of Selection and Administration had not finally
confirmed the decision in question, as provided under
section 8 of Law 12/61. It was undertaken that the
said Committee would review the matter not later
than the 31st July, 1962.

On the 1st August, 1962, the present recourse was
filed, as applicant had not received any further com-
munication from respondent. On the same day,
however, a letter had been written to applicant by
respondent, which had been posted on the 2nd
August, 1962, and received by applicant on the 3rd
August, 1962, and by which he was informed that
the Committee of Selection and Administration had
decided on the 31st July, 1962, not to grant him any
compensation.”

30



After stating in their judgment the uncontested facts
as above, the Supreme Constitutional Court proceed to
deal in about two and a half pages in the report, with the
reasons which led them to their decision, the last para-
graph of which reads : {p. 55H).

“In the circumstances the Court has to declare the
decision in question (respondents’ decision dated 31st
July, 1962, to reject completely appellant’s claim)
to be null and void and of no effect whatsoever, and
the respondent has to reconsider now the application
of applicant for compensation by applying correctly
the relevant legislation in the light of the correct
facts.”

It may be recalled here that appellant’s claim for
compensation was originally for £2,000 ““ at least ” ; and
that the detailed statement of his losses which the appel-
lant gave to the respondents after his interview with their
assessor, Mr. Violaris, in June, 1961, showed a loss amount-
ing to £13,228. Furthermore it mav be recalled that
in the statement of the uncontested facts, the judgment
of the Supreme Constitutional Court, after describing
the period from April, 1956, when the Turkish riots com-
menced detrimentally affecting appellant’s business until
March, 1938, when he had to remove his place of business
away from the ‘Turkish quarter of the town, they (the
Court) say that “ though the extent and nature of the
financial loss suffered by applicant as a result of such
event is in dispute, among the parties, there is no dispute
about the fact that actual financial loss has in fact been
suffered by applicant in the circumstances.”

"This was part of the loss which was the duty of the res-
pondents as a public authority to ascertzin and compen-
sate by ‘‘applying correctly the relevant legislation ™,
(Law 12/1961) as explained and clarified by the Supreme
Constitutional Court. It was expressly stated in the
judgment that this *‘ was a matter of public administration
and a decision of the appropriate authorities under the

said Law 15 an exercise of executive or administrative
authority in the sense of Article 146.1 ” (5 R.5.C.C., p. 53F.).

It may also be recalled at this point that the decision
of the Supreme Constitutional Court to declare the re-
jection of appellant’s claim as “ null and void and of no effect
whatsoever ”’, was a decision under Article 146.4, which
under Article 146.5 of the Constitution, was ‘‘ binding
on all Courts and all organs or authorities in the Republic ”.
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It thus became the duty of the respondents to “ give
effect to, and to act upon” that decision in the appro-
priate manner.

The way in which the respondents performed that duty
appears from the record of the action in the District Court.
And is reflected in the judgment of the trial Court as fol-
lows : {Record p. 31, letters C to E).

“The Constitutional Court judgment was delivered
on April 2, 1963. On the following day the plaintiff
(appellant) sent to the Committee of Administration,
or formerly of Selection and Administration, (of the
Greek Communal Chamber) a registered letter (Exhi-
bit 1) enclosing a copy of it and asking the committee
‘to review his application’ in the light of the correct
facts as described in the judgment. On May 1, 1963,
the plaintiff (appellant) sent a second registered letter
(Exhibit 3) and on the 7th of the same month a third
(Exhibit 4) both similarly addressed. By the former
he complained that he had received no reply to his
first letter and, infer alia, ‘ drew the attention of the
Committee ’ to Article 29, para. 2, and Article 146,
para. 5 of the Constitution.”

By his last letter the appellant called upon the respon-
dents to reply ““ only in writing and not later than the 15th
instant ’.  Receiving no reply, the appellant filed the pre-
sent action on the 16th May, 1963, in exercise of his nght
to do so, under the provisions of Article 146.6 ; and claimed
£13,228—compensation: or damages against the respon-
dents. Alternatively the plaintiff claimed * the same
amount or any amount, corresponding to the unsatisfied
claim of the plaintiff for compensation, which the Honour-
able Court might deem fit and reasonable .

About a month after the filing of the action, by a letter
dated the 17th June, 1963, the respondents purported
to inform the appellant that ‘ after due consideration of
all the facts of his application (they) arrived at the decision
to pay to the plaintiff £225 as compensation under Law 12
of 1961 ... ... ” (Record p. 32, letter H in the
judgment).

By a letter dated the 18th May, 1963 (two days after
the filing of appellant’s action) the appellant was requested
to attend at the offices of the respondents at 10 a.m. of
the 23rd May, to supply them with further information
regarding the damage he had suffered. This the appellant
declined to do ; quite justifiably, we think, in the circum-
stances.
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Before answering appellant’s claim in the action,
respondents filed an application on the 5th June, 1963,
under O. 16, r. 9 to have the writ of summons and the
service thereof, set aside for want of jurisdiction. The
District Court ruling that an ambiguity had arisen as to
the interpretation of Article 146.6, referred the case to
the Supreme Constitutional Court to decide whether the
appellant was entitled to file an action for relief in the
District Court. Against that decision, the appellant took
civil appeal No. 4467 where the Court of Appeal held that
the District Court should get on with the case and decide
the 1ssues raised therein, including that of their jurisdiction.
In the last part of their judgment (at p. 7) the Court made
this significant remark :

“As the matter is now pending before the trial
Court, we do not wish to say anything more at this
stage, regarding appellant’s claim, or respondents’
way of dealing with it .”

Returning now to the proceedings in the District Court,
we come to the defence where, quite properly, we think,
the respondents admit most of the allegations in the
statement of claim resting on the judgment of the Supreme
Constitutional Court (supra) ; but they deny appellant’s
allegations regarding the extent of the loss suffered. Respon-
dents’ pleading concludes with the statement that “ After

due consideration of all the facts.............. (the respondents)
arrived at the decision to pay to the plaintif [£225 as
compensation under Law 12/61.............. for the loss

he had suffered as a result of the Turkish riots during the
liberation struggle”. And add in the last paragraph,
that *“ this fact was made known to the plaintiff by a letter
of the defendants dated the 17th June, 1963". The
letter and alleged deciston, to which we have already
referred, were communicated to appellant for the first
time about a month after action, and well after their applica-
tion to have the writ set aside.

The issues arising from the parties’ pleadings were
strongly contested at the trial which lasted for five days.
The main witnesses in the recourse before the Supreme
Constitutional Court, were called and examined again ;
and in addition the trial Court received a number of exhibits
including part of the record of proceedings before the
Supreme Constitutional Court (Exhibit 10). The trial
ended with a carefully considered judgment, delivered
on the 19th of May, 1964.
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After going into the history of the case, and making
reference to the decision of the Supreme Constitutional
Court as reported in 5 R.S.C.C., 48, the trial Court deal
with the evidence regarding appellant’s loss. Quite rightly,
in our opinion, the court go first to the relative findings of
the Supreme Constitutional Court. But in so doing they
do not seem to appreciate sufficiently that the subject
matter of the recourse was not the extent of appellant’s
loss, but the administrative decision of rejecting his claim
for compensation ; while the object of the action in the
District Court was ‘‘ the recovery of damages” for his
loss and grievance consequent upon the administrative
act or decision declared to be void under paragraph 4 of
Article 146. He (the plaintifl) was now entitled to institute
such proceedings for damages. And not only for damages,
but also, for being granted other remedy and to recover
“just and equitable damages’ to be assessed by the court.
In a case of this nature, however, probably the first of its
kind in Cyprus, the difficulty of the District Court is under-
standable. At page 34 of the record the tria] Court say :—

“Even if it were assumed that anything contained in
that judgment could, as a matter of law, be used by
us in assessing the loss, or any of the loss, suffered
by the plaintiff, there i1s nothing to enable us to do
so as a matter of fact.”

And yet the effect of occasional riotous disturbances
directly connected with the lberation struggle, over a
period lasting nearly two years, during which the appellant
was required, according to his evidence, to keep his Greek
post in the disturbed area, was manifest. The melting
away of his “ flourishing” business, amply reflected in
the serious deterioration of his financial standing, offered
unmistakable evidence of such effects ; and supplied the
material where the court could find ** the extent and nature
of the financial loss suffered by applicant as a result
of such events”, in order to assess the ‘‘just and
equitable ” damages to be awarded. The existence of
such loss was one of the uncontested facts in the recourse ;
and the trial Court had that position in mind, as it clearly
appears from their judgment (pp. 30, H ; and 31, A B.C.).

But the respondents were not inclined to look into
appellant’s claim. They would not even consider the
loss resulting from the repeated smashing of his offices
and equipment. And they reacted to the decision of
the Supreme Constitutional Court in a2 manner which
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speaks for itself on the record ; but we would rather not
describe in this judgment, as it would, we think, require
quite strong language to do so adequately.

Another difficulty in the trial Court’s approach was
that they seem to have been mainly concerned with what
they called “ physical damage” in their judgment ; the
damage which respondent’s assessor found at £500 and
the appellant put in items amounting to a total of £1,200
out of the £13,228 claimed.

In this connection the trial Court say (at p. 35 E.F.) :—

“ Regarding as we do, Mr. Violaris’ assessment as
unsatisfactory, we prefer the plaintiff’s evidence and
find that the physical damage caused to his property
in consequence of Turkish riots totalled £1,200.”

But as pointed out in the course of the argument before
us, the damage which Law 12/61 required the respondents
to assess was the loss specified, in the definition-section
of the statute; «OMkf Inpia» which in English one
could perhaps, call “ material damage”, to distinguish it
from * moral injury”’. The matter becomes quite clear,
in our opinion, by the last part of the statutory definition
which provides that such damage « mepihapfaver pévov
v Berikfv Inplav, olxi && kal 16 diaduydv képdogy.
But for this qualification, * material damage” would
apparently include ‘“lost profit ” as well, which the legi-
slator specifically wanted to exclude.

Moreover what is meant by «Bemikfy Inpia» from
which the legislator excluded the *‘lost profit”, can be
seen by a glance on articles 208 and 299 of the Greek Ciwil
Code, where «fj amolnpiwoilg mepiapPdvel Tiv peiw-
olv TiHig Umapyolong mepiouciag Tol daveioTold (BeTikn
Enpla) ©g kai 10 diadpuydv xépdog» and articles 918,
919 and 920 which provide for compensation (dmolnpi-
wotwv) in certain cases of moral injury. It is, in this
connection, significant that the words used in the Greek
version of the Constitution, tn Article 146.6 are «8ikaia
Kai eihoyog dAmolnpiwoig kabBopifopévy o ToOb
dikaoTtypioun.

We are not concerned here with what is known to the
English law as *‘ special damage . We are clearly dealing
with a provision giving to the citizen the right to claim
an award of general damages to be assessed by the civil
court, to compensate him for the failure of the public
authority to deal with and decide according to law, his case,
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in their hands, by reason of their competence in the State ;
and to put him as near =s it may be done, in the position
in which he would have been, had the law been properly
applied by the authority concerned.

And there is, in our opinion, ample material on record
to establish two salient facts in this action : first that the
material damage suffered by appellant in consequence
of the Turkish riots amounts to a great deal more than
the £1,200 found by the trial Court (it may well run into
several thousands, of pounds); and second, that the res-
pondent-public authority persistently failed in their duty
to consider properly appellant’s claim for compensation
under Law 12/61. This failure in their duty to the citizen
did not only bring them to an administrative decision
which was eventually annulled by the Supreme Consti-
tutional Court at the instance of the appellant, but it ap-
parently continued to govern their conduct, even after
the litigation and adjudication of appellant’s recourse in
that very high judicial authority of the State, whose de-
cision went into considerable detail and explanation in
order to help them. Even then, the respondents did not
show the proper sense of duty to try and meet appellant’s
“claim to his satisfaction ” as requircd by Article 146.6
of the Constitution and as directed by the Court.

In assessing the damages which the appellant became
thus entitled to, the District Court found that he had
“ established a loss of £1,200 and nothing more ”. We
have already indicated that on the evidence on record,
such finding was plainly wrong. The trial Court also
found that *‘legally he was eligible for compensation .
It would be more accurate, in our opinion, to say that
“he was entitled to damages as provided in Article 146.6
of the Constitution”. The term compensation may not
be very apt in this connection. Taking into considera-
tion the evidence for the respondents that owing to the
inadequacy of the funds appropriated for the purpose,
such claims were only met by about 439% (509, reduced
by 139,. Vide judgment at pp. 35G and 36F) the trial
Court gave judgment against the first respondents “ for
£522 with 99, interest from ‘ the date of action till pay-
ment, and £30 costs (of which /8§ is for disbursements)’.”
As against the second defendants the action was dismissed
without costs.

We take the view that in assessing the damages to be
awarded, the trial Court were entitled to take into consi-
deration the evidence that only a certain percentage of the

30



loss suffered was being compensated, owing to the size
of such losses in comparison to the amount made avail-
able for compensations under Law 12/61. And we think
that they rightly acted upon that evidence. But as al-
ready pointed out earlier in this judgment, we cannot
reach the same conclusion regarding the trial Court’s find-
ing and assessment concerning appellant’s loss. And we
can only explain the award of “ 99, interest until pay-
ment "—which was not open to the trial Court to make
in the circumstances—as an attempt to increase the award
in case of, perhaps, anticipated delay on the part of the
respondents to make payment in due course. Having
heard no argument in support of the appeal from the dic-
missal of the action against the second defendants, we
must assume that that part of the appeal was abandoned ;
and must therefore be dismissed on that ground ; not
on the merits.

Considering the case as a whole, and taking inte account
the reduced percentages of about 439, in the granting
of compensations under Law 12/61, and the effect of all
the evidence on record concerning the extent of the ma-
terial damage ( OA1y Inpla) involved, we have reached
unanimously the conclusion that the damages in this case
should have been assessed at £2,250. In reaching such
conclusion, we have carefully weighed all relevant factors
including the duty of this Court vigilantly to sustain * good
administration ” (xpnomijv kal vdpipov Bioiknoty) in the
Republic, in the course of which, we believe that the ap-
pellant would have received as compensation under Law
12/61, the amount now awarded.

The appeal against the first respondents herein (the
public authority in question) must succeed ; and the judg-
ment of the District Court in this action, including the
order for costs be set aside. In lieu thereof judgment
to be entered for the plaintiff against the first defendants
for £2,250—-with 49, interest from today ; and costs to
be taxed on the appropriate scale, both in the District
Court and in the appeal. Any amount of the Court-deposit
paid out to the plaintiff, to be first appropriated against
costs, and thereafter against the judgment.

Judgment and order for costs accordingly.

Appeal against respondent No.
1 allowed. Fudgment of the
District Court, including the
order as to costs, set aside.
New judgment and order as to
costs to be entered as aforesatd.
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