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Feb. 18, 19,

Iy 1
July SYNOMOSPONDIA ERGATON KYPROU
SYNOMOSPONDIA AND OTHERS,
ErGatoN Appellants-Plaintiffs
Kyprou V.
Anp OTHERS
v. CYPRUS ASBESTOS MINES LTD., AND ANOTHER,
E;::;:os Respondents- Defendants.
Mines LT,
AND ANOTHER (Civil Appeal Nos. 4474-4475)

{Consolidated)

Libel—Privilege— Qualified or conditional privilege—Malice or lack
of ““good faith”—Reciprocity of interest—Extent of publica-
tion—Civil Wrongs Law, Cap. 148, section 21— Damages—
Trade Union—Damuge to reputation—Civil Wrongs Law,
Cap. 148, section 2 (2). :

Libel—Fair Comment—Matters of public interest—Maulice or lack
of *“ good faith ”-—Civil Wrongs Law, Cap. 148, section 19 (a).

The respondents-defendants, addressed to the Minister of
Labour a letter in English dated the 20th June, 1960, and sent
copies to H.B. Archbishop Makarios, President of the Repub-
lic, the Directors of Cyprus Asbestos Mines Ltd., the Inspector
of Mines, th¢ Cyprus Employers’ Consultative Association,
and other mines\in the lslunq. On the same day a Greek
version of the aforesaid letter which was substantially a true
translaubn\gﬁf‘ the Englishyversion was circulated among the
labourers ‘at\ArQiandos nd left at the Trade Union premises
there and it was also posted up on a notice board outside a
coffeeshop, outside a“barber’s shop and the village Post Office
wh'erc\aéyboc\iy passir{g along the main road could have read it.
It was in evidence that the circulation and posting of the leaf-
lctsvand notices was the usual and normal way in which de-
fendants communicated information to their labourers.

/The plaintiffs alleged that the letter was defamatory of them
and they sued the defefndants claiming £20,000 damages for libel.

The defendants by their defence denied publication and
pleaded that the matter complained of was not defamatory.
They further put forward in the alternative a plea of qualified
privilege or faif comment. Although the question of publica-
tion was originally denied and it was strongly contested at the
hearing, after evidence was heard on the point the respondents
admitted publication.



The trial Court found that the publication was made ona .

privileged occasion and that there was no evidence of malice
to defeat it and dismissed plaintifls’ claim.

The plaintiffs appealed on two main grounds, that is, that
the findings of fact are not supported by the evidence, and that
the trial Court misdirected itself in finding that malice had not
been proved.

The Court of Appeal sub-divided the letter in question into
four parts and named them Part “A ™", “B”,“C”and ‘D”
respectively, for easy reference.

Held, (I) on whether the words complained of were capable
of the meanings alleged or of @ meaning that was defamatory
of the plaimtiffs or any of them, and, if yes, whether they were
in fact defamatory :

The trial Court found that Part “ A” of the leaflet was
capable of and was understood to imply that the plaintiffs were
prepared to bring about a strike at all costs or without suffi-
cient reason ; and the Court was further of the view that such
behaviour involved moral obliquity and improper motives on the
part of the plaintiffs and was, therefore, capable of a defama-
tory meaning. The trial Court did not make a finding as to
whether Part “ A > was actually defamatory of the plaintiffs or
any of them and we think that this is an amission on their
part. On the evidence on-the record we have no hesitation in
coming to the conclusion that Part “ A ™ of the leaflet was
defamatory of all four plaintifTs.

(1) as regards the defence of conditional privilege :

(1) As regards the publication of the letter to the Minister
of Labour and to the other authorities and bodies stated in
the letter itself, it is not in dispute that the defendants had a
moral duty to publish it to them. With regard to the publica-
tion of the leaflet to the labourers and the Trade Union officials
the trial Court found that there was reciprocity of interest
and, ‘we think, that they rightly did so.

(2) We have, however, to consider the provisions of the
proviso to section 21 (1} (&). to the effect that the publication
must *‘ not exceed cither in extent cr matter what is reasonably
sufficient for the occasion ™.

(3) We are of the view that the posting up of the leaflet at
the coffeeshop, the barber’s shop and the Post Office was
unnecessary for the occasion and that the publication exceeded
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in extent what was reasonably sufficient for the occasion.
With regard to the “ matter ”* of the publication this will be
considered in relation with the question of good faith.

{4) The trial Court rightly found that the publication in
question was for the protection of the defendants’ interests.

(111Y on whether the plaintiffs have succeeded in establishing
the lack of good faith of the defendants :

(1} As regards PART A7 The statement that the fourth
plaintiff enjoyed frec quarters in Amiandos is untruec and was
published by the defendants without having taken reasonable
care to ascertain whether it was true or false. This proves
malice of the defendants within the provisions of section
21 (2) (b) of the Civil Wrongs Law.

The reported conversation on the telephone between the
second and fourth plaintifls is true.  However, we are of the
view that the defendants in publishing the words which fol-
lowed, that is to sav, ** from the above we get the impression
that a conspiracy is taking place against thie Asbestos Mines
and that the Union wants by all means to call a strike 7,
acted with intent te injure the plaintiffs in substantially greater
degree or substantially otherwise than was reasonably neces-
sary for the protection of ihe defendants’ rights or interests
in respect of which they claim o be piivileged, and this proves
malice urnder section 21 (2) (¢) of the Lawin respect of all
plaintiffs.

(2) As regards PART ** B** ; This concerns the slanderous
attacks on defendants which are untrue and allegations to the
contrary have not been substantiated by the plaintifis. Conse-
quently the plaintiffs have failed to prove malice in respect of
this Part.

(3) Asregards PART ™ C™ : The allegation that the second
plaintifl was discharged from the service of the defendant
company, due to negligence is untiuc and was published by
the defendants without having taken reasonable care to ascer-
tain whether it was true or false.  This comes within the pro-
visions of section 21 (2) (b). The statement that the defend-
ant company is still suppoerting the wife and son of the second
plaintiff is substantially true but the defendants in publishing
this acted with intent to injure the second plaintiff in a substan-
tially greater degree or substantially otherwise than was rea-
sonably necessary for the protection of the defendants’ pri-
vate rights or interests. And this amounts to malice under

224



the provisions of section 21 (2) (¢). Likewise, the accusation
that the continuous intimidation and attempt to hamper the
development of the Asbestos Mines is either a planned anti-
foreign campaign on the part of the Trade Union or a personal
ambition of the second plaintiff, proves malice under section
21 (2) (¢) of the Law, in respect of the plaintiffs and, parti-
cularly, of the second plaintiff.

For these reasons we are of the view that the plaintiffs have
proved lack of good faith by the defendants and the defence
of qualified privilege accordingly fails.

(IV) on the defence of fair conument, under section 19 (a) of
the Civil Wrongs Law, Cap, 148 :

(1) In the present case we entertain considerable doubts
whether the matters published by the defendants are matters
of public interest. But, having regard to the view which we
take with regard to malice (to be stated below), it is not neces-
sary for the purposes of this case to decide this point. and we
accordingly leave it open.

(2) We take this view because, even if the defendants suc-
ceed in establishing that the pubiication is a matter of public
interest, their defence of fair comment cannot succeed for the
reason that the plaintiffs have proved that the publication was
not made in good faith within the meaning of sub-section (2)
of section 21 of the Law. This is the same point which we
decided earlier in this judgment 11 connection with the defend-
ants’ plea of qualified privilege. The defence. theiefore, of
fair comment also fails and the plaintiffs are. coasequently,
entitled to damages.

(V) as regards daniages :

Having taken all the facts and circumstances into consi-
deration we assess the damages as follows : For the second
plaintiff £200 ; for the first, third and fourth plaintiffs £100
each.

With regard to costs we make the following order :

The defendants to pay—

{a) the plaintiifs’ costs for one advocate in the District
Court on the amount recovered by all plaintifls, f.e.
£500 ;

() the costs of plaintiffs Nos 1, 3 and 4 in this Court (or
one advocate on the same scale : and

(¢} the costs of the second plaintifi’s advocate in this

" Court on the amount recovered by this plaintiff.

‘}‘)5
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In the result the appeal is allowed, the judgment of the
District Court is set aside and judgment entered for the plain-
tiffs in the above terms.

Appeal allowed. Judgment of
the District Court set aside.
Judgment entered for the plain-
tiffs in the above terms.
Order as 1o costs as afore-
said.

Cases referred to :

Edmonson v. Birch & Co. Ltd. (1907) 1 K.B. 371 ; (1904-7)
All E.R. Rep. 996.

Appeal.

Appeal against the judgment of the District Court of Nico-
sia {(Loizou, P.D.C. & Toannides, D.].) dated the 23.9.63
{Action No. 2845/60) whereby plaintiffs’ claim for £20,000
for libel contained in a leaflet was dismissed.

Cur. adv. wult.
C. Phanos, tor appellants Nos. 1, 3 and 4.
L. Clerides, with A, Arghyrides, for appellant No. 2.
M. Houry with St. G. McBride, for the respondents.

ZExia, P.: The judgment of the Court will be delivered
by Mr. Justice Josephides.

JosepHIDES, J.:  In this case the plaintiffs claimed £20,000
damages against the defendants for libel. The trial Court
found that the publication was made on a privileged occa-
sion and that there was no evidence of malice to defeat it,
and dismissed that plaintiffs’ claim. 'The plaintiffs now
dppcal on two main grounds, that is, that the findings of
fact are not supported by the eudcnce, and that the trial
Court misdirected itself in finding that malice had not been
proved.

‘The first appellant (first plaintiff) is a registered Trade
Umon Confederation and is known by its Greek initials
“8S.EK.”. The second appellant (second plaintiff)
was at all material times the general organizer of the first
appellant. The third appellant (third plaintiff) is one of
the seven labour centres of the first appellant and the local
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Trade Union of Amiandos village and is registered under the
Trade Unions Law. The fourth appellant (fourth plaintiff)
was at all material times an official of the third appellant.

The first respondent (first defendant) is an asbestos mining
corapany at the village of Amiandos, and the second res-
pondent (second defendant) a director of the first respond-
ent and the manager of the mines at Amiandos.

It is common ground that in June, 1960, there was a trade
dispute between the first respondent and the jabourers of
the first appellant and that on Monday the 13th June, 1960,
a meeting was to take place in connection with certain de-
mands submitted by the Unions. Ncgotiations had been
going on for months.

The trial Court found as a fact—and this finding is amply
supported by the cvidence—that the following telephone
conversation took place between the second and the fourth
appellants on the evening of the 9th June, 1960 :

“ Panayiotis (appellant No. 4) : We shall submit our
demands on Monday.”

“ Polydefkis (appellant No. 2} : Do not give in on any
points and if the Manager of the Mines asks for
some days to consider the demands do not agree
but prepare yourself for 2 strike.”

“ Panayiotis : Do not worry we are all set for a strike.”

" Following this telephone conversation the respordent
company, through its manager, the secend respondent,
addressed to the Minister of Labour the following lctter
in English dated the 10th June, 1960, and sent copies to H.B.
Archbishop Makarios, President of the Republic. the Di-
rectors of Cyprus Asbestos Mines, Ltd., the Inspector of
Mines, the Cyprus Emplovers’ Consultative Association,
and other mines in the Island :

*“ The Honourable Minister of L.abour,
NICOSIA,

Sir,

It has come to our knowledge that a conversation took
place on the 9th instant between Polvdelkis Rubinas
of SEK Nicosia and the Jocal SEK representative in
Amiandos Panaviotis Aristidou who is at present en-
joying free quarters in Amiandos.

937
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In the course of the conversation approximately the
following was said :

‘ Pananyiotis : We shall submit our demands on
Monday.’

‘ Polydefkis : Do not give in on any points and
if the Manager of the Mines asks for some days
to consider the demands do not agree but
prepare yourself for a strike.’

‘ Panayiotis ;: Do not worry we are all set for a
strike.’

From the above we get the impression that a conspi-
racy is taking place against the Asbestos Mines and that
the Union wants by all means to call a strike.

We would like to call the Minister’s attention to the
fact that the Management of the Asbestos Mines has
during the last couple of vears repeatedly been slan-
derously attacked and insulted in the Press by SEK,
although the working conditions for the labourers of
our Mine are fully as good as anywhere else in the
island.

We do not know whether this continuous intimidation
and attempt to hamper the development of the Asbestos
Mines is a planned anti-foreign campaign on the part
of the Trade Union in which case the whole future po-
licy of this Company wili have to be revised or whether
it is a personal ambition of Polydefkis Rubinas who is
apparently secrctary of the Miners division of SEK.
He was discharged from the Asbestos Mines due to
neghigence and may therefore have a personal grudge
against the Company although the Company is still
supporting his wife and son by charity.

Whatever the rcason for these continuous and da-
maging attacks against our Company, we take a very
serious view of the present situation. The working
days during the year are limited to the summer season
as the production of the Asbestos Mines depends en-
tirely in dry weather and even if it may give the Trade
Union leaders a satisfaction to call still another strike
we fail to see what benefit the population of Cyprus can
achieve by the ever mcreasmg number of crippling
strikes which the island is at present experiencing,
especially when directed against the mining industries
who are amongst the main contributors to the inflow
of foreign currency.
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We hereby request the Minister of Labour to take the 165
necessary action to prevent provocative attacks against Fetj‘ 118’1 19,
aur Company so that we can get on with our work and il
developments peacefully and be treated in a civilized Svnomosronpia

manner. ERrGaTON
Yours faithfully, Kyrrou
AND OTHERS
THE CYPRUS ASBESTOS MINES v.
LIMITED g"”“”s
H. Marcher.” M;:EES?;.,

AND ANOTHER

“Copy to: Archbishop Makarios,

The Directors of Cyprus Asbestos Mines
Ltd.,

Inspector of Mines,

Cyprus Employers’ Consultative Asso-
ciation,

Other Mines in the Island.”

We have subdivided the above letter into four parts and

marked them Part A, B, C and D, respectively, for ease of
reference, but this sub-division does not appear in the ori-
ginal. )

On the same day a Greek version of the aforesaid letter

was circulated among the labourers at Amiandos and left
at the Trade Union premises there and it was also posted
up on a notice board outside a coffeeshop, outside a barber’s
shop and the village Post Office where anybody passing along
the main road could have read it. It was in evidence that
the circulation and posting of the leaflets and notices was
the usual and normal way in which defendants communi-
cated information to their labourers. The Greek version
of the letter which was circulated in this wav is substanually
a true translation of the English version and reads as follows :

« META®PPAZIIZ
KYMPIAKA AMIANTQPYXEIA ATA.,

AMIANTOZ.
10.6.1960.
"Evripov k. “Yroupydv ‘Epyaciag,
AEYKQZIA. '
Kopue,

MepifiABev elg yv@aowv pag ém Ehape ywpav pia cuvopdia
perafo Mohudeokn Pourmiva tig ZEK, Asuxwola, xal Toi
tomkol dvmimpoowrtou tijg ZEK g "Apiavrov, Mavayilmm
‘ApioTeiSou, ¢ omoiog émi To¥ mapdvrog dmoiadn Swpedv
katowkiav elg Tov "Aplavrov.
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Eig v cuvomAiav tAéyBnoav neplmou 1a dxdhouba :

‘Navayiwmg: ©a (nofdlwpev T1d aithpara pag v
Azuripav.”

‘MohuBeikng: Na pnv dmoywpficeTe ot kavéva onpelov
kai £av & AwevBuvric Tol MetarAciou Inmiom
pepikds pépec &1d va peketiion ta alrqpara
pn Sey@ijre dAAa EvoipacBijte yia amepyiav.’

‘Mavaywomg: MAv Exeig Evwolav eipeba Shot Eroipor
y1& anepyiav.”

'AmG T& dvuwTtépw Exopev TV EvTimwaiv én hapfavet
ywpav pia guvwpooia évavriov tv 'Apiaviwpuysiwv kal
811 | Zuvreyxvia BéAg dmwodnote va kapn dnepylav.

©a fBéhapev va tdioThowpey THY Tpogoxiv Tod “Ymoupyod
eig 10 yeyovog 6m i} AiebBuvarg Thv TApmavTwpuyeiwy elxev,
katda Tiv Sidpkerav TGOV TeheuTaiwy Sho ETGv, Emaverhnpupéveg
gukodavrikég eémBéoeig kai UPpeig péoov 1ol Tiwmou Gmo
Thig LEK, dvkal oi dpot Epyaciag TOv £pyatdv 1ol MetakAciou
uag elvar kad’ ohokhnpiav Tocov kahoi Soov kai dhhayod
Tiig vijoou.

Atv yvwpilopev £dv altog 6 Efakochoudnmikdg Gmaiviypdg
kal TipoomdBeic  mapepmodicews Tig dvanTiEwg TGOV
"Amaviwpuyxeiwy eivar pia oxebiagpévny ékoTpateia EvavTiov
TQv Eévov éx pépoug Tijg Zuvrexviag, ol &lg TV mepinTway
adriiv | 8An mohimikdy Tig ‘Evaipeiag altiic 84 wpémy wva
dvalewpndfy eite éav eivar pia npocwmkl ¢dihodotia 1ol
Mohudclkn Poumiva 6 omolog civar mpodaviug ypappareis
TV MeTarwpliywv Tol TpApatog Tig ZEK. Altdg amehibn
amd 1 "Apmaviwpuyeia Evexkev dpeheiag kal wg £k TodTOU
mBavdv va Exn mpoowimkiv pvnoikakiay  Evavriov  Tiig
‘Erapeiag, dvkar 1) ‘Eraipeia amd elomiayviav Omoompila
akdpn mMv yuvaika Tou kai TOv uidv Tou.

‘OrotadfymoTe kal dv eivar 1 aitia Sid Tig Efakoloubnmikig
kai BlaPepic adTég #mbionig Evavriov Tig  ‘Eraipeiag,
AapBavopsv okt coPapd U Sy Tiv Tapoiloay karacrtaciv.
Al #pyaopeg fipépeg tod Etoug eivar pdvov Ekeiveg Tob
xahoxaipiod kab Boov ¥ mapaywyf] TV AmavTwpuyeiwy
¢€aprarar amokAeioTikGig Ao Tov Enpov kaipdv kal dv dxdun
8a pmopoidce va ebyxapioTian Tolg apxnyoug Tig Zuvteyviag
15 va knpofouv akéun pilav dnepyiav, B8&v BuvapeBa wva
tvvorjowpey Ti Ba Exn va wehndi & mhnBuopdg tijg Kampou
amé tov tfaxohoudnmka alfavépevov dpiBpdv Eminuiwv
anepyitv Tag omoiag GynpeTwnilet Twpa | Nijoog, mporavrwy
dtav adtal oTpédovrtal Evavriov TV PETAAREUTIKGDV EmMXEL-
piocwv ol omoleg eival €5 éxeiviov TGv kuplwv cuvreheoTdv
&ia mv cicponv Eévou guvalrdypatog.
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Aid Tob mapdvrog mapakaholpev 1oV “Yroupydy ‘Epyaciag
va mapn Ta dvaykaia pétpa Hra va Eumodion mpokAnTikig Em-
Bioeig Evavriov T "Etaipeiag pag olitwe LaTe va propicwiey
va mpoxwpfiowpeyv €ig Tv épyaciav pag kal Tag PeAndioerg

elpnvixd, kal va pdg petayepilwvrar pé éva mohimopévo
TpoTO.

R MeTa nipfjc,

_ KYNPIAKA AMIANTQPYXEIA AIMITEA
-\ X. MAPXEP.»

« Avriypada toraknoav:
'Apyiemigkomov Makdapiov,
AeuBuvrag KumprakGv "Apmavrwpuyeiov ATS.,
‘EmBewpnriiv Metahheiwy,
ZuppouvkeuTikov Z0Moyov Kunplwy "Epyodotdv,
Eig dAha MetalAeia Tiig Njoou.»

The respondents by their statement of defence denied
publication and pleaded that the matter complained of was
not defamatory. They further put forward in the alterna-
tive a plea of qualified privilege or fair comment.

Although the question of publication was originally de-
nied and it was strongly contested at the hearing, after evi-
dence was heard on the point the respondents admitted
publication.

It was the case of the respondent company that it contri-
butes a fair share to the economy of Cyprus operating sea-
sonally, mainly in the summer months, and that any strike
in that period would bring about bad results. With the
intention of averting a strike the company circulated the
said leaflet in order to inform Trade Union members, Ne-
gotiations had been going on for months and after the second
respondent had overheard the conversation on the telephone
on the 9th June, 1960, he formed the impression that the
appellants were intent on declaring a strike at all costs, and
that this strike would be against the interests of both parties
and the interests of the island as a whole. -

The first question which the trial Court had to determine
was whether the words complained of were capable of the
meanings alleged or of a meaning that was defamatory of
the plaintiffs or any of them, and, if yes, whether they were
in fact defamatory.

After reviewing the evidence, the trial Court found that
Part “ A’" of the leaflet was capable of and was understood
to imply that the plaintiffs were prepared to bring about a
strike at all costs or without sufficient reason ; and the Court
was further of the view that such behaviour involved moral
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obliquity and improper motives on the part of the plaintiffs
and was, therefore, capable of a defamatory meaning. The
trial Court did not make a finding as to whether Part “ A"
was actually defamatory of the plaintiffs or any of them and
we think that this is an omission on their part. On the
evidence on the record we have no hesitation in coming to
the conclusion that Part *“ A ™ of the leaflet was defamatory
of all four plaintiffs.

The trial Court further found that Part *“ B was defa-
matory of the first plaintiff in view of the use of the words
“has........ . repeatedly been slanderously attacked and
insulted .

Finally, the Court found that Part “ C "’ of the leaflet was
defamatory of the plaintiffs and, particularly, of the second
plaintiff and that it would be so understood by reasonable
persons reading it.

The defence of qualified privilege was based on two
grounds—

(a) common interest in the matter between the defend-
ants and the persons to whom publication was
made ; and

() that the publication was for the protection of the
rights and interests of the defendants.

The law on the question of conditional privilege, as it
is called in Cyprus, is conveniently summarised in section 21
of our Civil Wrongs Law, Cap. 148, which reproduces sub-
stantially the Common La w on the point. The publication
of defamatory matter is privileged, on condition that it is
published in good faith in, inter alia, the following case (sec-
tion 21 (1) (a)) :

“(a) if the relation between the parties by and to whom
the publication 1s made is such that the person pub-
lishing the matter is under a legal, moral or social duty
to publish it to the person to whom the publication is
made and the last mentioned person has a corresponding
interest in receiving it or the person publishing the
matter has a legitimate personal interest to be protected
and the person to whom the publication is made is under
a corresponding legal, moral or social duty to protect
that interest ;

Provided that the publication does not exceed either
m extent or matter what is reasonably sufficient for the

occasion ;
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The onus of proving lack of good faith is, under the pro- 1965
visions of sub-section (3) of section 21, upon the plaintiff. ~ Feb 18 19,
The provisions with regard to lack of * good faith ” or J"_l_’il
“ malice ” as it is known in the Common Law, are contained synomosronpes

‘ in sub-section (2) of section 21 which reads as follows : ERGATON
1 “ e Kyprou
',l' (2) The publication of defamatory matter shall not  aAxp Orugsss
4 be deemed to have been made in\good faith by a person, v.
- within the meaning of sub-section (1) of this section, if Cyrrus
- it is made to appear either— ° ASBESTOS
Mines Ltp,,

() that the matter was untrue, and that he did not  Anp Anormer
believe it to be true ; or

(&) that the matter was untrue, and that he published
it without having taken reasonable care to
ascertain whether it was true or false ; or

{c) that, in publishing the matter, he acted with
intent to injure the person defamed in a sub-
stantially greater degree or substantially otherwise
than was reasonably necessary for the interest
of the public or for the protection of the private
right or interest in respect of which he claims
to be privileged.”

As regards the publication of the letter to the Minister
of Labour and to the other authorities and bodies stated
in the letter itself, it is not in dispute that the defendants
had a moral duty to publish it to them. With regard to
the publication of the leaflet to the labourers and the
Trade Union officials the trial Court found that there was
reciprocity of interest and, we think, that they rightly did so.

We have, however, to consider the provisions of the
proviso to section 21 (1) (a), to the effect that the publication
must * not exceed either in extent or matter what is reasonably
sufficient for the occasion ". '

It will be recalled that the leaflet was not only circulated
to the Amiandos labourers and the Trade Union Officials,
but 1t was also posted up outside a coffeeshop, a barber’s
shop and the village Post Office on the main Nicosia-Troodos
road. The trial Court, after quoting the following extract
from the case of Edmondson v. Birch & Co. Lid. (1907
1 K.B. 371 ; (1904-7) All ERR. Rep. 996, came to the
conclusion that ““ the extent and manner of the publicaticn
were necessary and the usual and normal methods employed
by the defendants and that they did not go beyond the
exigency of the occasion’’ ;

233



1965
Feb. 18, 13,
July 1
SYNOMOSPONDIA
ERGATON
KyrROU
AxD OTHERS
.
CyrRUS
ASBESTOS
Alines Lo,
AND ANOTHER

“That being the state of the authorities, it seems to me
clear that Pullman v. Hill & Co. does not govern the case
now before us. That case and Boxsius v. Goblet Fréres
decide that where there is a duty, whether of perfect or
imperfect obligation, existing between two persons and the
occasion is privileged, the person entitled to the privilege
15 justified in using all reasonable means of availing himself
of the privilege, and those reasonable means may include
the employment of third persons if they are employed
in the reasonable and ordinary course of business. Whether
the duty to make the communication be one of perfect
or imperfect obligation, it seems to me that the occasion
is privileged provided that it is made use of in a reasonable
and ordinary manner, I will only refer to one of the
earlier authorities. In Lawless v. Anglo-Egyptian Co. a
resolution was passed at a general meeting of the company
that the directors’ report which was submitted to the
meeting and contained a statement by the auditors as to the
mode i which the plaintiff, who was the manager of the
company, kept his accounts should be printed and circulated
arnong  the sharehelders. 'This  resolution involved a
communication of the auditors’ statement to the printers
and persons cutside the compuny, but the court hetd that
such a4 communicaiion was I.waccted by the privitege of
the ocwaston, becsuse it was part of the ordinary and
reastnadle manner of carrving out the circulation of the
repurt wmony the sharehe [ders.

That seems o me 16 be an express decision upon the

int invelved in the present - case. The use of
and ordinary ﬁcfn)\n for giving effect io the
privile; Y does not :{J;s'";. the priviiepe 7. (PPer Sir Richard
fiern Ualling, MLRL at page 1000 of the All E.R, report).

Ceerpect we bew to differ from the conclusion
downori en this point, Wiat was really decided
b Beoanded cose 1sosumimacised in three lines in the
juduiment of Fietcher Aoulton. 1., zs felows .

-
=
G-
-
jury

wtihie rule of luw applicable to this case
imay Ly :mi:.i thus @ If the oecasion for conducting
Hiens cerespondence is oprivileged, the privilege
cutende suoaaid includes al the incidenrs of the trans-
mission end treatinent of that correspoudence in the
ocdinery aind reasonable course of business.”

e dare of the wiew that the posting up of the leaflet m
the esilc L'a,mp, the barbar's thp and the Post Office was
annecessary for the occasion and that the publication
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exceeded in extent what was reasonably sufficient for the
occasion. With regard to the ‘“ matter ”’ of the publication
this will be considered in relation with the question of
good faith.

With regard to ground “b” of the defendants’ plea
of qualified privilege, the trial Court found that the
defendants had a legitimate interest both in the strike not
taking place and for official intervention with a view to
smoothing down their differences with the Unions, and for
the unimpeded progress of their business. In the circum-
stances the trial Court rightly found that the publication
in question was for the protection of the defendants’
interests.

In considering the question of lack of good faith or malice
it is necessary to consider certain facts connected with the
case and mentioned in the publication complained of :

(@) Telephone Conversation :

The substance of the telephone conversation on the
evening of the 9th June, 1960, between the second and
fourth plaintiffs stated in Part “ A" of the leaflet, was
strenuously denied by both of them. But the trial Court,
after hearing evidence, found as a fact that this conversation
did actually take place and we are of the view that this
finding is amply supported by the evidence.

(b) Free quarters of plaintiff 4 :

The allegation in the first paragraph of the leaflet that
the fourth plaintiff was enjoying at the time free quarters
at Amiandos was proved to be untrue, and on the evidence
on the record we have no hesitation in holding that the
defendants published this without having taken reasonable
care to ascertain whether it was true or false because the
building concerned was their own property.

(¢) Slanderous attacks on defendants :

The trial Court found that the second plaintif in his
then capacity as deputy general secretary of the first plaintiff,
published in the labour newspaper * Ergatiki Phoni”
of the 3rd April, 1959, an article containing statements
defamatory of the defendants. 'The trial Court further
found that the suggestion made in that article that the
first defendants had changed their name for the purpose
of avoiding income tax in England could convey to the
ordinary person and, therefore, to most people, a suggestion
of fraudulent or dishonest practice. The same publication
further contained the imputation that the defendants
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refused to re-employ persons becauge they had taken part
in the liberation struggle of Cyprus, which is a libel of a
very serious nature. The plaintiffs sought to substantiate
these statements but the trial Court found as a fact that
they failed to do so, and all the findings of the Court are
warranted by the evidence.

(d) Discharge of the second plaintiff from his employment :

The allegation is made in Part “ C" of the leaflet that
the second plaintiff was discharged from the Asbestos
Mines “ due to negligence ” and that he may, therefore,
have a personal grudge against the Company. It was
the defendants’ case that the second plaintiff was dismissed
from their service, while the latter maintained that he
resigned his appointment on the 15th January, 1958. The
trial Court, after reviewing the oral and documentary
cvidence, found as a fact that the second plaintiff was
“forced to resign from the company which we take to
amount to a dismissal ”. With great respect we think
that the evidence points the other way. Besides the oral
evidence of the second plaintiff and the second defendant,
who contradict each other, we also have the following
documentary evidence :

(i) a testimonial dated the 29th January, 1958, and
signed by F. Kukula, Managing Director of the
defendant company ;

(ii} a lctter dated the 5th February, 1958, from the se-
cond plaintiif to the defendants ; and

" (i1i) a letter dated the 20th August, 1958, signed by the
second defendant as director of the first defendant
company and addressed to the second plaintiff.

The first letier, dated the 29th January, 1938, reads as
follows :

“TO WHOM '’ MAY CONCERN ;

This is to certify that Polydefkis Roubinas of Evry-
chou jomed this comnpany in 1943 as Switchboard
Attendant which position he held until 1949 when he
wus promwoted to clecirician in which capacity he
worked until end of December, 1937,

During his 14 years of service with this Company we
found him w be honest and wiiling,
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He 1s leaving us to take up a position with the New
Trade Unions.

’ \" N THE CYPRUS ASBESTOS MINES
T [ o LIMITED
X }
_ Q (Sed.) F. Kukula.”
.\ . '
- It will be observed that the testimonial states that the
— company found the second plaintiff to be honest and willing

and that he is leaving them to take up a posmon w1th the
New Trade Unions.

With regard to this letter it was the defendants’ aliegation
that Kukula, who was the Managing Director of the defend-
ant company for many years, was at the time on the point
of leaving the company and that he was simply a figurehead
and, being of a generous nature, he gave that certificate to
the second plaintiff. From March, 1957, until the 3lst
January, 1958, when Kukula eventually left the service of
the defendant company, Marcher, the second defendant,
who has been described by his counsel as “* austere ”’, was
co-manager with Kukula, and he stated in evidence that
he had not seen this certificate.

The second letter is the second plaintiff’s letter of the 5th
February, 1958. The defendant company relies on this
letter as the second plaintiff makes use of theyGreek word
“maboig’’ (dismissal) twice in his letter. But, in that same
letter the second plaintiff states that on the 15th January,
1958, he was called to the office of the second defendant
who passed remarks to him for * delay ” in his work. The
second plaintiff then states that he asked why his attention
was not drawn at the time of the alleged delay and that,
thereupon, the second defendant said to him that this could
not go on and that he was not pleased with him (second
plaintiff), and that it was then that the second plaintiff asked
the second defendant if he wanted him to stop working for
the company and that the second defendant replied that it
would be preferable if he did so ; and, it is then stated that,
in order to avoid more trouble in future, the second plaintiff

considered it preferable to submit his resignation. In the -

concluding paragraph of that letter it is stated that the se-
cond defendant allowed the second plaintiff to continue
occupying his quarters at Amiandos for two more months and
that he gave instructions that he should be paid (gratuity?)
for his years of service.
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Finally, we have the letter of the second defendant him-
self, dated the 26th August, 1958, which reads as follows :

“ 26th August, 1958.
Mr. Polydefkis Roupinas,
AMIANDOS.

Dear Sir,

This is to inform you that the payment of gratuity
for past services is paid by the Company, to its emplo-
vees, at its discretion and under no obligation.

In your case this gratuity is paid to your wife in order
to assist her in her financial difficulties, for the uses of
herself and of your child both being your dependants.

Although you have resigned your post on your own
accord, the Company will, however, pay to you one
month’s salarv in lieu of notice.

Yours faithfully,

THE CYPRUS ASBESTOS
MINES LIMITED

(Sgd.) H. Marcher.”

Although the second defendant maintained strongly in
his evidence that the second plaintiff was dismissed from
the company’s service and that he did not resign his appoint-
ment, nevertheless, he concludes his letter by stating that
“ although you have resigned vour post on your own accord
the Company will, however, pay to vou one month’s salary
in lieu of notice ”

If the second phintiﬁ was really discharged from the
service of the Company ¥ due to negligence ” (as alleged in
the leaflet) why should the second defendant state in his
letter that he (the sec nd plaintiff} resigned his post on his
own accord, and why {Hould the company pay him a month's
salary in lieu of notice, in addition to gratuity for past ser-
vices which was paid to his wife ? [f the second plaintiff
was dismissed from the service of the Company on account
of negligence w ould he be entitied to any notice or any other
benefit 7 We thmk not, For these reasons we reverse the
finding of fact of Fhe trial Court and find that the second
pldmtlﬁ was not discharged from the service of the Com-
pany on account of negligence but that he resigned his post.

(e) Maintenance of the, second plaintiff’s wife :

In Part © C’26f the leaflet the defendant company alleged
that in June, 1960, they were still su por/-ing the wife and son
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of the second plaintiff out of charity. It is true that the se-
cond plaintiff divorced his wife on the 14th April, 1960, that
is to say, about two months prior to the publication of the
leaflet. So that, strictly speaking, at the time of such pub-
lication she was no longer his lawful wife. But, in evidence
he admitted that his wife had to apply to the Court to make
him pay monthly maintenance for his child and, as the trial
Court found, the defendants’ evidence that they helped his
wife and child stands uncontradicted. This finding is sup-
ported by the evidence.

On these findings of fact we now turn to consider whe-
ther the plaintiffs have succeeded in establishing the lack
of good faith of the defendants. For this purpose we shall
consider each part of the leaflet separately.

ParRT “A”: 'The statement that the fourth plaintiff
enjoyed free quarters in Amiandos is untrue and was pub-
lished by the defendants without having taken reasonable care
to ascertain whether it was true or false. 'This proves malice
of the defendants within the provisions of section 21 (2} (&)
of the Civil Wrongs Law.

The reported conversation on the telephone between the
second and fourth plaintiffs is true. However, we are of the
view that the defendants in publishing the words which fol-
lowed, that is to say, * from the above we get the impression
that a conspiracy is taking place against the Asbestos
Mines and that the Union wants by all means to call
a strike ”’, acted with intent to injure the plaintiffs in a
substantially greater degree or substantially otherwise than
was reasonably necessary for the protection of the defend-
ants’ rights or interests in respect of which they claim to be
privileged, and this proves malice under section 21 (2) (¢)
of the Law in respect of all plaintiffs.

Parr “B” : This concerns the slanderous attacks on
defendants which are untrue and allegations to the contrary
have not been substantiated by the plaintiffs. Conse-
quently the plaintiffs have failed to prove malice in respect
of this part.

ParT “* C” : The allegation that the second plaintiff was
discharged from the service of the defendant company, due
to negligence is untrue and was published by the defend-
ants without having taken reasonable care to ascertain whe-
ther it was true or false. This comes within the provisions
of section 21 (2} (#). The statement that the defendant
company is still supporting the wife and son of the second
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1965 plaintiff is substantially true but the defendants in publish-

Feb. ]IS,II'?, ing this acted with intent to injure the second plaintiff in a
Ju_i substantially greater degree or substantially otherwise than
Svnomoseospia  Was reasonably necessary for the protection of the defendants’
ERrcaToN private rights or interests. And this amounts to malice
Kverou under the provisions of section 21 (2) (¢). Likewise, the

ANp STHE“S accusation that the continuous intimidation and attempt to

Cyrrus hamper the development of the Asbestos Mines is either a

ASBESTOS planned anti-foreign campaign on the part of the Trade

Mimves Lo,  Union or a personal ambition of the second plaintiff, proves

AND AvotHER  nglice under section 21 (2) (¢) of the Law, in respect of the
plaintiffs and, particularly, of the second plaintiff.

For these reasons we are of the view that the plaintiffs
have proved lack of good faith by the defendants and the
defence of qualified privilege accordingly fails.

The defendants put up the alternative defence of fair
comment under the provisions of section 19 (b) of the Civil
Wrongs Law, The trial Court did not deal with this de-
fence as it came to the conclusion that the defence of qua-
lified privilege succeeded. But, as we have held that the
defence of privilege fails, we have to consider the alterna-
tive defence of fair comment. In the circumstances of this
case, however, we need not deal with this matter at great
length.

Section 19 (&) provides that it shall be a defence if the
matter of which complaint was made was a fair comment on
some “matter of public interest”. Provided that this defence
shall not succeed if the plaintiff proves that the publication
was not made in good faith within the meaning of sub-
section (2) of section 21 of the Law.

The abuse, whether of the right of fair comment or of
an occasion of qualified privilege, arising from a wrong
state of mind, may avoid the defence of fair comment
or privilege, though the language used is not intrinsically
unfair in the one case nor in excess of the occasion in the
other, In the case of words written on a privileged occasion
the defamatory matter is assumed to be untrue 4dnd the ~
burden is on the plaintiff, by proving actual .malice, ‘m\
rebut the privilege on which the defendant seeks to rely.

In the case of a defence of fair comment on a ‘matter”of
public interest the burden is on the defendant to to_show that
the facts are true and, if there is any evidence of unfairness,
that the comment is objectively fair, and it is then open
to the plaintiff to prove that the defendant made the comment
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maliciously, i.e. from a motive of spite or ill will (cf. Halsbury’s
Laws of England, third edition, volume 24, page 76,
paragraph 131).

For the defenice of fair comment to succeed the defendant
has to prove in the first instance that the matter complained
of i1s a matter of public interest. As the learned authors
of Halsbury’s Laws (third edition, volume 24, page 72,
paragraph 1267) put it, it is not possible to give a precise
definition of a matter of public interest.

“'The public acts of public men are certainly matters
of public interest on which any one may comment
if it is done fairly and honestly, such for example,
as a decision of a magistrate, the conduct of public
worship by a clergyman, the speeches of public speakers
or the attitude of politicians. The terms of the
employment of an architect by a local authority, the
conduct and employment of the manager of a public
cemetery, the discharge by a deputy returning officer
of his statutory duties, performances at a place of
public entertainment, the housing of workmen, the
management of a college, proposals submitted to the
Admiralty, proceedmgs in a court of justice or
Parltament, the administration of the former poor law
and the conduct of the medical officer and the custody
of papers of public interest, are examples of matters
of public interest. The contents of a newspaper
are a subject of public interest, but not its circulation.

A book or article which has been published, a
picture which has been publicly exhibited, a play which
has been performed in public and like matters, are
matters of public interest.

A principle underlying many of the cases is that
a person who challenges public criticism cannot be
heard to complain if the criticism which he has challenged
is fair and honest ”

In the piesent case we entertain considerable doubts
whether the matters published by the defendants are
matters of public interest. But, having regard to the
view which we take with regard to malice (to be stated
beiow), it is not necessary for the purposes of this case
to decide this point, and we accordingly leave it open.

We take this view because, even if the defendants succeed
in establishing that the publication is a matter of public
interest, their defence of fair comment cannot succeed
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for the reason that the plaintiffs have proved that the
publication was not made in good faith within the
meaning of sub-section (2) of section 21 of the Law. This
is the same point which we decided earlier in this judgment
in connection with the defendants’ plea of qualified privilege.
The defence, therefore, of fair comment also fals and
the plaintiffs are, consequently, entitled to damages.

In the course of the hearing of this appeal both parties
asked this Court to assess damages on the record of evidence
before it, in case the defendants failed to establish their
defence.

We do not propose recapitulating the facts which have
already been stated in this judgment, except to say that
the second plaintiff is entitled to substantially more damages
than the other three plaintiffs as the sting of the libel is
really directed against him. The first and third defendants
are registered Trade Unions and on the evidence we find
that in consequence of the publication of this libel they

‘have suffered loss or detriment to their reputation which

comes within the ambit of the definition of the expression
““ damage " in section 2 (2) of our Civil Wrongs Law.

Having taken all the facts and circumstances into consi-
deration we assess the damages as follows : For the
second plaintiff £200; for the first, third and fourth
plaintiffs £100 each.

With regard to costs we make the following order :
The defendants to pay—

(a) the plaintiffs’ costs for one advocate in the District
Court on the amount recovered by all plaintiffs,
i.e. £500;

(b) the costs of plaintiffs 1, 3 and 4 in this Court for
one advocate on the same scale ; and

(¢) the costs of the second plaintiff’s advocate in this
Court on the amount recovered by this plaintiff.

In the result the appeal is allowed, the judgment of the
District Court is set aside and judgment entered for the

plaintiffs in the above terms.

Appeal allowed. Fudgment of
the District Court set aside.
Judgment entered for the plain-
tiffs in the above terms. Order
as to cosis as aforesaid.
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