[ZEKIA, J. and ZANNETIDES, ].]

In the matter of Section 39 (9) of the Income [ax Law, Cap. 297
and

In the matter of CHARIS GEORGHALLIDLES of Limassol
Adppellant.
{Case Stated No. 126)

Income Tax—Purported sale of life intercst in future rents—Tran-
saction amounting in effect ta a contractual undertaking by the
covenantor to pay to the covenantee a portion of income in the way
of rents to be derived from premises owned by the former—IV hether
transaction amounts : (a) to a partnership, or (b} to an effective
disposition or alicnation or absolute assignment of income or (c¢)
merely to a charge or application of income——Distinction between
alienation and application of income—IFhether the portion of rents
so allocated to the covenantee is part of covenantor’s chargeable
income—If so, whether it should be deducted from the covenantor's
income as an outgoing expense—Income Tax Law, Cap. 297,

Sections 10 to 14, Section 50 (3) {(u).

Onus—Fiscal legislation—QOnus on the Tax Authorities to establish
liabtlity to pay tax—Onus on the taxpayer lo establish a claim for
exemption or deduction allowwance.

By an agreement in writing dated the 9th July 1934 entered into
between the‘ appellant and his mother, the former purported to sell to
the latter a life interest in a part of the incomre derived in the way of
vents from premises owned by him, the consideration being a sum ot
£9,000 odd which the mother advanced to her son (the appellant) with
a view to enable him to build the said premises. The agreement is set
out in full in the judgment of the Court. The Income Tax Authorities
treated the above agreement as valid and the share of the mother in
the ronts of the premises was added to the income of her husband
as being her income,

On the 16th September 1957, however, the Commissioner of !ncome
Tax, treating the sums payable to the mother as forming part of the
appellant’s income, raised three additional assessments on him for the
sum of £1,008 for each of the years of assessment 1955, 1956 and
1957. The appellant appealed to the District Court of ILimassol.
claiming : (a) that the said portion of the rents allocated to his mother
does not form part of his income: (b} that if it docs, then he is entitled
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53?5324 to have 1t deducted from hiz income as an outgoing expense under

Nov. 24 Scction 10 (1} of the Income Tax Law. The District Court rejected
- bath contentions of the appellant.  On the application of the appellant

IN THE Hi . s o
MATTER OF under Scction 39 (9) of the Income Tax Law, Cap. 297. the District

SEC. 38 (9 . . . . .
bgr“'rﬁsu‘.) Court stated a case for the opinion of the Supreme Court, which.

%ﬁg%ﬁ. affirming the decision of the Lower Court,—
cAp. 297 Held o (1) In o disputed case the onus to satisfy the Court as to
AN THE o the liability to pay tax is on the Tax Authorities, whereas the onus to
CHARIS establish a claim for deduction, allowance is on the taxpayer. Having
GESI%%?AL' this principle i mind, we are of opinion that the Commissioner of

Income Tax discharged the onus which rested on him and that the
appellant failed to discharge the burden to establish that he 1s entitled
to the deduction allowance claimed,

{2) T'he definition of ‘the word *“ disposition " in Section 50 (3) (a)
of the Income Tax Law, Cap. 297, does not help in this case. We
have to fall back ta the general law and find out whether the purported
rransfer of incom: is effective enough to pass property in the income
to the disponee; in other words, wherther there has been in this case
an alienation of income so that the seller or covenantor might say that
the particular income s no more his. A disposition short of an alienation
is not sufficient for shifting the liability to pay tax on somebody else.
A disposition for instance which only creates a charge on a particular
income or, in effect, does not go beyond a contractual obligation on the
part of a promissor to hand over part of the income he colliects from
# definite source, could not be considered an effective disposition or
alienation of income for the purposes of Income Tax Law.

Principle laid down in Buriinson v, Hall, (1884) 12 Q.B.D, 347
at p. 350, convidered.

Statemenr of the law in Falsbury's, Laws of England, 3rd ed.,
Vol. 20 p. 423, applicd.

Commissioner of Inland Revenue v. Patterson, (1924) 9 Tax cases.
163; Pondichery Raifway Co. v. The Commissioner of Income
Tax, Madras, (1931) L.R. 58 1.LA. 239 per Lord MacMillan
(see, post pp. 260—261) ; Perkin's Executor v. England Revenue
Commissioners, (1928) 13 Tax Cases, 851 por Rowlatt. J. at p.
858; Aervey Docks and Harbour Board v. Lucas, (1883} 2 Tax
Cases. 23, per Lord Selborne, L.C. and Lord Blackburn at
pp. 28, 3% and 33, respectively; followwed.

(3) From the tevms of the contract it is apparent that the tran-
saction in question amounts to nothing clse than to an undertaking by
the appellant to pay to his mother, according to the terms of the
contract, the portion of rent collected by the former. There is no
vffective disposition or alienation or absolute assignment of future rents
or part thereof, or of part of the appellant’s income so as to entitle him
not to include this sum i his chargeable income. In the result, the
transaction amounts to 2 charge on, or application of, the appellant’s
particular income defined in the contract by virtue of a contractual
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obligation. On the other hand, there is no room in this case for the
assumption of a partnership between the appellant and his mather.
Consequently, the portion of the rents of the premises in question payable
to the mother forms part and parcel of the son's (appellant’s) charge-
able income.

(+) On the issue whether the poriion of the rents payable to the
mother—being income of the appellant son—should be deducted from
the latier's total income as an outgoing expense within the meaning
of Section 10 (1) of the Income T'ax Law, Cap. 297 :—

Held © As it has already been said it is up to the appellant o show
clearly that he was entitled to such deduction. The appellant failed
to do so. The nature of the payment involved is the criterion whether
it is of a capital nature or expense envisaged by Section 10 {1} which
ts deductable for the purpose of ascertaining the chargeable income
of the person concerncd. In the present case a loan of £9,000 was
contracted by the appellant from his mother which was expended for
the building of the premises yielding the rents. The appellant under-
took the contractual ebligation to repay the said sum by allocating part
of the rents collected. 'The debt (ie. the loan) in question will be
extinguished by the death of the mother. This looks more or less
a capital disbursement, rather than a payment made to meet interest
on the money lent by the mather, as it has been suggested on behalf of the
appellant.  Wo think, therefore, that the Court below was correct in
the conclusion to which it has come.

Tata FHydraclectric dgencies Ltd, v. 'The Income Tax Commiysioner

of Bombay (1937) A.C. 685 followced.

The Inland Revenue Commissioners v, The personal Representatives
of Sir MHarry Mallaby Deeley, Bart, (1938) 4+ All E.R. 818,
at pp. 826—7. per Sir IF. Greene. M.R.: followed.

Appeal dismissed.  Decision of
the Lower Court affirmed.
Cases referred to :

Burlinson v Hall, (1884) 12 Q.B.D). 347.

Commissioner of Inland Revenue v. Patterson,

(1924} 9 Tax Cases, 163,

Pondichery Railway Co. v. The Commissioner of Inconte Tax,

Madras, (1931} L.R. 58 1. A. 239,

Perkin’s Executar v. England Revenue Commissioners,

{1928) 13 Tax Cases, 851.

Mersey Docks and Harbour Board v. Lucas.
(1883) 2 Tax Cases, 25,

Costas Christodoulou, 20 Pare 1. C.IL.R. 114
(Case stated No. 93. under Section 39 (9} of the Tncome Tax
Law, Cap. 297). ‘
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Tata Hydroclectric Agencies Ltd. v. The Income Tax Commissioner

of Bombay. (1937) A.C. 683,

The [nland Revenwe Commissioners v, Mallaby Deeley
{reported sub. nmom: The Inland Revenue Commissioners v. The
Personal Representatives of Sir Mallaby Decley, Bart) (1938)
4 All F.R. 818.

Per curinn @ As to the unfairness of collecting incovie tax twice
it respect of the share allowed to the mother viz: from the covenantor
(appellant - son) and from the husband of the covenantee - mother
{¢. ante. the head-note) all we can do is to endorse what the Court
below said: this matter was neither a subject for decision in the Lower
Court nor a subject of Appeal before us. 1 the Income Tax Autho-
rities are willing to regard the sums handed over to the mother as
being in the nature of capital disbursements, they are in a position to
do so and refund the taxes collected from the husband.

Fditor’s Nate: It would scem from the judgment of the Court that
the sums paid to the mother being rather in the nature of capital
dishursements, the Commissioner of Income Tax should not have
included them in the assessment made on her husband, (v. ante, the
head-nate),

Case stated on guestions of Law.

Case stated by the District Court of Limassol (ZENON,
P.D.C.) (consolidated Income Tax Appeals Nos. 15, 16 and
17 of 1957) on the application of the appellant on the
points: 1} Whether the portion of the rents of premises
owned by him payable to his mother under the agreement
dated the 9th July 1954 forms part and parcel of the appel-
lant’s income or not; (2) if that portion is considered to
be for the purpose of the Income Tax Law the income of
the appellant, whether the latter is entitled to a deduction
allowance in respect thereof.

M. Houry for the appellant,
D. Goudbody, Crown Counsel, for the respondent,
Cur. Adv. Vult.

The facts sufficiently appear in the judgment of the
Court, delivered by :

ZEKIA, J.: This is a Case Stated on a Question of Law

Jor the opinion of this Court by the Limassol District Court

under section 39 (9) of the Income Tax Law, Cap. 297.

The facts are that the appellant, Mr. Charis Georgallides
of Limassol, had entered into an agreement with his mother,
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Mrs. Katina Georghallides, on the 9th July, 1954, in the  IP%,
terms which appear in a contract in writing which we  Nov.2

quote hereunder : IN THE
MATTER OF
“AN AGREEMENT FOR THE SALE OF LIFE-INTEREST. SE%%%”
An agreement for the sale of a life-interest in the income -}éﬁg%g\?
of the properties described below, made the 1st August, oood
1953 and put to writing this 9th day of July, 1954, marTEROF

between Charis E. Georghallides of Limassol (herein- CEORGHAL-

after called ‘the First Party’) of the one part and Katina LIDES.
E. Georghallides of Limassol (hereinafter called ‘the
Second Party’) of the other part WITNESSETH :

In consideration of the sum of £9,087.11.3 (Nine
thousand and eighty-seven pounds Sterling and eleven
shillings and three piastres) which at present date is
due and payable to the Second Party by the First Party,
the First Party hereby sells to the Second Party a life-
interest in a part of the income to be specified below, of
the immovable property situated at Ledra Street, Nicesia,
Numbers 208 to 214, as it stands at present date, consist-
ing of a two-storeys building presently used and leased
as an hotel and with three shops at the ground-floor,
and which is solely registered in the name of the First
Party, subject to the following special terms and/or
essential terms and/or special conditions :

{a) The First Party will always be entitled o receive
the basic sum of £105.0.0 (One hundred and five pounds)
per month out of the whole monthly income of the said
immovable, and the remaining monthly income, if any,
where the total monthly income does not exceed the
amount of £210.0.0. (Two hundred and ten pounds) per
month will be received by the Second Party.

(b) When the total monthly income of the said inr:—
movable exceeds the sum of £210.0.0 (Two hundred and
ten pounds) then it will be divided equally between the
First and Second Party,

{c) Subject to the above terms and after the distribu-
tion of the income both parties will- contribute equally
towards the costs of the insurance (of whatever nature}
of the said immovable, of all taxes, rates, charges and
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S, water rates with which the owner (the First Party) is

Fov. 24 and/or would be charged in relation to il, and also for
MATE B the costs of any repairs and/or any necessary alterations
SEC. 399 to the said immovable to be incurred by the First Party.
%fg%ﬁ%_ (d) If, in the future, any more storeys are added and/

o or erected on the said immovable the Second Party will
MATTRA QR have no right or interest or benefit whatever in their
Gfgﬁ‘géi:,. income, which will belong exclusively to the First Party.

LIDES.

(e} The rights of the Second Party in the said im-
movable by the present contract will be strictly non-
transferable to any person and/or to any legal persons
whatever, by the Second Party and they will continue
to subsist only during the life-iime of the Second Party.
Further. the heirs and/or any legatee of the First Party
will nherit subject to the provisions of the present
contract as regards the said immovable.

(f) The First Party is given exclusively the right to
cancel and.or terminate and/or rencunce the present
contract at any time whatever by paying to the Second
Party the sum of £9,000.0.0. (Nine Thousand Pounds
Sterling; as compensation and/or damages and/or as a
new consideration for the right to buy off the rights of
the Second Party in the present contract. in which case
all the rights and liabilities given by the present contract
upon the Second Party will cease to exist and the present
contract would be totaily cancelled.

(g) Also the present contract will be automatically
terminated by the destruction of the said immovable
caused independently of the will of either Party, in which
case the Second Party will be entitled to the collection
of half the amount of the whole of the insurance, if any.
to be collected in relation to it by the First Party.

(h) Finally. the right of the administration of the said
immovable will be entircly vested in the First Party,
who may exercise absolutely his own discretion as to the
leasing, and the amount of rent, and to all relevant
matiers thereto. with the right to keep the whole or part
of it unleased for such period as he may think fit.
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(i) The present contract is given effect and operates
retrospectively since thz 1st of August, 1953.

Made in Limassol, this 9th day of July, 1954.

Contracting Parties
(Sd) Ch. E. Georghallides
(Sd) Katina Georghallides .

The Income Tax Authorities treated the above agreement
as valid and the share collected from the rents of the
premises described in the contract was added to the income
of the father of the appellant as being income of his wife,
namely, that of Mrs, Katina Georghallides. On the 16th
September, 1957, however, the Commissioner of Income
Tax raised three additional assessments on the appellant
for the sum of £1,008 for each of the years of assessment
1955, 1956 and 1957. The result was that the tax payable
by the appellant was raised by £289.310, £309.030 and
£359.125 respectively for the three years mentioned.

The Court found that—

‘“although the contract expressed in Exhibit 1 (the agree-
ment) was legal and valid it was not effective alienation
of income nor did it operate to iransfer to applicant’s
mother a legal or equitable share in the income of the
property therein mentioned, nor was it a valid creation
of a trust, nor could it be treated as a settlement in the
sense that this word has been used in the English Law,
but was merely a covenant regulating the application of
that income, which left the title thereto, legal and
equitable, exclusively in the applicant ”.

The Court in another part of its statement refers to the
income tax collected in respect of the mother's share in the
rents of the premises from the husband by the Income Tax
Authorities in the following words:

“The legality or propriety of the action of the Commis-
sioner of Income Tax in treating the income derived by
Mrs. Katina Georghallides under Exhibit 1 as being hers
and for which her husband was taxed we were not able
to investigate and determine because that question was
not brought before us for investigation and determina-
tion”.
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LIDES,

One dealing with fiscal legislation should carefully
examine first, whether the taxpayer is clearly within the
words of the provisions by which he is charged with tax
and, secondly, if he claims any exemption or deduction
from tax—to which liability is either admitted or establish-
ed—whether such claim is clearly supported by the rele-
vant provision of the Law. In a disputed case the onus to
satisfy the Court as to liability to pay tax is on the Tax
Authorities and the onus to support a claim for exemption
or deduction allowance is on the taxpayer.

it seems to us that in the present case the issues involved
are two: (1) Does the share in the rents of the premises ’
in question payable {o the mother of the appellant form
part and parcel of the income of the appellant or not? (2) if
the share of the mother in the rents so collected is con-
sidered for the purposes of the Income Tax Law to be the
income of the appellant, is he entitled to a deduction
allowance in respect of the said income ?

While the respondent has got to make a clear case for
an affirmative answer to the first question, likewise it is
upen the appellant to provide us with a similar answer
in respect of the second question. The agreement under
review was not challenged by the Commissioner as being
fictitious and‘or artificial with a view to escape liability of
paying income tax on the amounti involved. This he could
do under section 52 (2) of the Law. On the contrary he
regarded it as a valid transaction and taxed the share in
the rents collected by the mother by including the sum in
the assessment made on her husband.

We have to confine our atiention, however, to the agree-
ment itself and its effect on the issues involved, rather
than what the Tax Authorities did with the appellant’s
mother in respect of the sharc in the rents collected from
the premises of the appellant.

From the agreement in question it is clear, and it is a
ccmmon ground in this case, that the mother advanced to
her son the appellant the sum of £9,000 with a view to
enable him to build the premises in question on sites aiready
belonging to him and that in consideration of the amount
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advanced the appellant agreed to let her receive during
her life part of the monthly rents of the premises built.

Now, what is the effect in law of this contract which
purports to give a life interest in part of the rents of the
premises in question to the mother ?

Paragraphs (e), (f), (g) and (h) of the agreement give
to the appellant the following powers: (a) the power of
cancellation, and in that case the appellant would have to
pay £9,000 to the mother as compensation; (b) the ex-
clusive right to lease the property; (c} the fixing of the
rent and (d) termination of the lease and indeed the right
to keep vacant or unlet part or the whole premises. Pro-
visions are made also that the immovable property tax,
fees, insurance premiums, etc. will be shared by the parties
and if there is destruction of the premises the amount
collected from the insurance company will be divided
between son and mother.

From the terms of the contract it is apparent that the
title of the premises as well as the right to lease premises
and terminate a lease, fix rents etc. is within the exclusive
right and absolute discretion of the appellant, the son. He
is the registered owner of the premises, he is the landlord
and he has got the right solely to lease the premises in
question. The tenants, the rent payers, are exclusively
his tenants and answerable only to him for paying rents.

The transaction in question amounts to nothing else than
to an undertaking by the son to pay to his mother the
portion of rent collected by the former according to the
terms of the contract. The creation of a charge on this
particular income of the appellant has been intended.
There is no privity of contract between the tenants and the
mother. There is no absolute assignment of future rents
or part thereof. Does this agreement have the effect of an
effective disposition of part of the income of the appellant
so as to entitle him not to include this sum in his chargeable
income or, in the alternative, does it entitle him to a c¢laim
of a deduction for an equivalent amount from his income?

There are no special provisions for modes of transfer or
disposition of income for the purpose of Income Tax Law.
This Court in Costas Christadoulow’s case (') held that dispo-

() 20 CLR. 19,
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Semiag,  sition in section 50 (3) did not only include a disposition
Nov-24 of income but of property yielding income also. It did not

A\ -
IN THE 11} 1 -
AN THE however deal with modes of transfer of income independent

SEC.33.9)  ly of corpus which might be held acceptable for the purposes

INCOME b, .
ANCOME of Income Tax Law

CAP. 297

2nd The point did not arise in that appeal at all. The defini-

MATTEROF tion of the word ‘disposition’ given in the Law, Section 50

GRORGHAL- (53) (a) includes any trust, grant, covenant, agreement or

' arrangement. This does not help us in this case. We have

to fall back to the general Law and find out whether the

purported transfer of income is effective enough to pass

property in the income to the disponee, ie. covenantee or

trustee. In other words, there must be alienation of income

so that the seller or covenantor might say that a particular

income is no more his. A disposition short of an alienation

in our view is not sufficient for shifting the liability to pay

tax on somebody else. A disposition for instance which

only creates a charge on a particular income or in effect

does not go beyond a contractual obligation on the part of

a promissor to hand over part of the income he collects from

a definite source could not be considered an effective dispo-

sition or alienation of income for the purpese of the Income

Tax Law. This view derives some support by the follow-

ing provisions akin to section 50 (3} of Income Tax Law

{Sections 392, 383, 385 and 397 of the Income Tax Act,

1952). They relate to dispositions made by the disponor,

the owner of income, in favour of his minor children and

disposition in favour of persons generally, for periods which
cannot exceed six years.

Now the word ‘disposition’ occurs in these provisions
which is used in the sense defined in the Cyprus Income Tax
Law. Our definition is a bit wider than the English defini-
tion because it includes the word ‘grant’ in addition which
is not included in the English definition of ‘disposition’, but
that makes no difference for the purposes of this appeal.

In Halsbury in the introductory paragraph to the said
English provisions the word ‘disposition’ is taken to refer
to the alienation of income. Para. 1112 at p. 571 of Hals-
bury’'s Laws of England, 3rd Edition, Volume 20, reads:

“Scope of the Part. The provisions discussed in this part
(258)



of the title have been designed to prevent the avoidance
of tax by means of alienation of income (whether by
covenant or settlement) in favour of persons whose liabi-
lity to tax is less than that of the covenantor or settlor,
or by means of the transfer of assets overseas or by means
of the transfer of income arising from securities. Where
by operation of general law the covenant, settlement or
transfer is ineffective, there is in consequence no aliena-
tion of income, and the income remains that of the
covenantor, etc., without the operation of these provi-
sions .

Konstam’s Income Tax, 12th Edition, at p. 348, deals with
disposition effective for the purposes of sections 393 and
397 of the Income Tax Act and states:

“In view of the provisions considered in the preceding
pages, it would be unsafe to generalise as to the classes
of dispositions which may still transfer the income to
the beneficiary for purposes of income tax and surtax,
as well as for other purposes,”

and he cites a number of cases on transfer of income. By
no means it is an easy matler to define the mode of a valid
transfer of income for the purposes of the Income Tax Law.
It is clear however that a disposition may affect in some
way or other the destination of a particular income or part
thereof without divesting the disponor of that income. Ih
such cases sometimes it is difficult to draw the line. Pro-
bably a convenient test would be to consider the owner of
the income in relation to the time it first accrues. The
weight of authoritiés supports this view although some of
them are not easily reconcilable with it. Those, for in-
stance, referring to annual payments out of a particular
income.

If we look at this transaction between mother and son
as an assignment by the son of a share in future rents such
assignment definitely falls short of absolute assignment.

In Buartinson v. Hall (1) which was followed by a number of
cases it was held that by a charge the title is not transferred
but the person creating the charge merzly says that out of
a particular fund he will discharge a particular debt.

{1y (1881 12 Q.B.DD. 317, 350 and Chiuy, On Contracs, 21st Edition p. 413,
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Sept 24, “In deciding whether an assigniment is absolute or not

Hov. 24 the intention of the assignor is the determining factor.
AN THE Did he intend to pass all his rights to the assignee? If
SEC: 39 (9) the whole tenor of the document is to provide some se-
JNcoms curily for a debt it is only a charge”.

cﬁidm A summary statement of the Law on the distinction to be

IN THE
MATTER OF aw et i i 1 i ine 15 g
ATTEROF  drawn between application and alienation of income is given

GEORGHAL- in page 423 of Halsbury’s Laws of England 3rd Ed. Vol. 20
' which is worth quoting here:

“ Application and alienation of income distinguished.
The distinction between the application of income and
ihe alienation of income is important. The mere applica-
tion of income in pursuance of an obligation under a
contract, other than a covenant to pay an annual sum.
or under a statute, does not affect the ownership of that
income or entitle the income so applied to be deducted
from total income. On the other hand, where an effective
gift, settlement, declaration of trust or transfer is made.
declared or executed, the settlor is divested of his interest
in the income, but a gift taking effect at a future date,
dependent on the donee being alive at that date, does
not vest the present income in the donee .

At paragraph 795 it is stated :

“ Where a person purports to alienate his income in favour
of another person the alienation, to be effective, must
operaie to divest immediately the beneficial interest of
the alienator and vest it in the alienee. In the absence
therefore of a completed transfer of property by the
gwner, there must be a valid trust created by him in
the favour of the beneficiary.”.

In the cases of the Commissioner of Inlgnd Revenue v. Patterson
{1y, Pondicherry Raifway Co. v. The Commissioncr of Income Tax,
Madras (23, Perkin's FExecutor v. England Revenue Commissioners,
1928 (3) the difference is explained as between alienation or
assignment of income and payment made out of income, in
other words, application of income. Lord MacMillan
delivering his judgment in the Privy Council in Pondickerry
case, stated :

(1) (1921) 9 Tax Cascs, 163.
(2) (1931) L.R. 58 LA, 239
{3y (1928) 13 Tax Cases, 851,
(260)



“A payment out of profits, and conditional on profits
being earnad., cannot accurately be described as a pay-
ment made to earn profits. It assumes that profits have
first come into existence, But profits, on their coming
into existence, attract tax at that point, and the revenue
is not concerned with the subsequent application of the
profits ”.

Rowlatt, J. in Perkin's Exccutor v. Inland Revenwe adopted the
following test of alienation (supre) at p. 838:

“If a person has alienated his income so that it is no
longer his income he is not supeitaxed upon it but if he
merely applies the income so thal it passzs through him
and goes on to an ullerior purpose even though he may
be obliged to do so still that remains his income”.

In the case of dersey Docks and Harbour Board . Lucav 1) the
Harbour Board was directed under an Act of Parliament
to pay the surplus of its income after meeting expenses and
interest charges into a sinking fund to extinguish the debt
incurred in the construction of its docks. It was held that
the surplus was profit asscssable to income tax. In his
judgment Lord Selborne. L.C. stated (pp. 28, 31):

“The word ‘profits’ as here used means the incomings
of the concern after deducting the expenses of earning
and obtaining them before you come to the application
of them.... It is exacily the same thing as if there had
been a declaration that after paying the current exnenses
and all other necessary outgoings.... the clear surplus
of the profits and gains of the undertaking should be
applied in a certain manner. The mode of application
makes no difference whatever to the question of what

y

is a profit or gain ”.
Lord Blackburn stated (/ec. cir. at p. 33):

“There is nothing in the Act to say that when an income
has been actually earned. when an actual profit upon
which the tax is put is earned and received by any
person or corporaticn, Her Majesiv's right to be paid the
tax out of it in the least degree deponds upon what they
are to do with it afterwards ™.

(1y (188%) 2 Tax Cases, 23.
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We do not think that there is sufficient reason for us to
differentiate on this point the Revenue Law of this Country
from similar legislation obtaining in England.

The answer, therefore, o the first issue is in the affir-
mative.

We come now to the second issue, namely, whether the sum
in the form of a share in the rents collected by the appellant
allocated to his mother could be dcducted from his total
income. As we intimated earlier it was up to him to show
clearly that he was entitled to a deduction under a parti-
cular provision of tho Income Tax Law. This in our opinion
he failed to do.

Section 10 (1Y of the Income Tax Law reads:

“For the purpose of ascertaining the chargeable income
of any peison, there shall be deducted all outgoings and
expenses wholly and exclusively incurred during the year
mmmediately preceding the vear of assessment by such
person in the production of the income....".

The relevant sections of our law as to allowable deductions
are sections 10, 11, 12 and 14. In =eclion 12 (e) under the
heading “ Deductions not to be allowed” it is mentioned:

“ Any disbursements or expenses not being money wholly
and exclusively laid out or expended for the purpose of
acquiring the income™.

Thz nature of the payment involved is the criterion
whether it is of a capital nature or expenses envisaged by
section 10 (1) which are deductable for the purpose of
ascertaining the chargeable income of the person,

In Tata Hydroeclectric dgencies Limited v. The Income Tav Com-
missioner of Bombay (1) it 15 stated -

“The appellant company had purchased a business of
managing agents, taking over all benefits and liabilities;
the vendors, for services rendered to them. had covenant-
ed to pay 25 per cent of the commissions they received
for managing a third company to persons who had lent
this company money; by new and identical agreements
a complete novation had been effected and the appellants

{1y (1937) A.C. 683
(262)



had taken the place of the vendors. They claimed that
this share of the commission which they had now to pay
was an expense incurred in earning their profits and
therefore an admissible deduction in arriving at their
taxable profits”,

It was held by the Privy Council that the payment in
question was an application of profit and not deductable:
Lord MacMillan in his judgment stated :

“'This payment was an application of profit already earned
and not a cost of earning the prefits; the payment was
also held to be of a capital nature being part and parcel
of the terms of the purchase of the business”.

In the case of Alallaby Decley and another v. The (ommissioners
of Inlind Revenue (1) the facts were: The appellant (since
deceased) undertook to pay a sum of money in five equal
amounts to finance the completion of a literary work. On
10th March, 1930, he entered into a dead of covenant (which
was exchanged for the original undertaking, but contained
no reference to it in terms) to pay in each of seven years
ending 31st March. 1936, sums, afler deductions of Income
Tax, ranging from £5,600 in the first year to £700 in the
last year, which amounted in the aggregate to the balance
remaining due at 1st April, 1929, under the original under-
taking. On appeal against certain assessments to Sur-tax on
the ground that the respective amounts payable under the
deed of 10th March. 1930, with an appropriate addition for
Income Tax, were proper deduclions in compuling the ap-
pellant’s total income for Sur-tax purposes for the years
concerned, the Special Commissioners decided (1) that the
payments under the deed were income payments, but (2)
that the deed was not ‘a disposition made for valuable and
sufficient consideration’ within the meaning of Section 20
(1) (b), Finance Act. 1922, and (3} that, in the computation
of the appellant’s liability to Sur-tax. the deductions allow-
able in respect of the payments under the deed must be
restricted each vyear to the gross amount, before deduction
of Income Tax, corresponding to the net sum of £700, as
being the only amount payable for more than six years.
The Court of Appeal held that the paymants under the deed
were of a capital nature, inadmissible as deductions for

(1) (1938) 1 All ER. 8IS,
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Sur-tax purposes. Sir. W. Greene, M.R. in giving the judg-
ment of the Court at pp. 826—27 stated :

“On the other hand, if there is a real liability {o pay
a capital sum, either pre-existing or then assumed, that
capital sum has a real existence, and, if the method adopt-
ed of paying it is a payment by instalments. the character
cf those instalments is settled by the nature of the capital
sum to which they are related. If there is no pre-existing
capital sum, but the covenant is to pay a capital sum by
instalments, the same result will follow.

Now, proczeding upon that basis, the position at the
date when the deed of the 10th March, 1930, was executed
was that Sir Harry was under an obligation to pav a
capital sum, or what was left of a capital sum, of £ 28,000
by certain annual instalments. That obligation he gels
rid of, substituting for it the obligation under the deed.
It seems to me thal, putting all those circumstances
together, what he was doing under the deed of the 10th
March, 1930, was that he was liquidating a capital obli-
gation of his own, an obligation which, it is truc, was
only to be carried out by instalment payments, but which
nevertheless was of a capital nature, and he was liquidat-
ing that obligation by a series of instalments differring
in amounts and times from those which were referred
to in the pre-existing document, On that basis, it seems to me
that the case i one where it is not passible to say of the payments
wmade under this decwment that they are of an income nature.
They are given the character of capital; that character
is stamped upon them by the circumstance that thev are
the means of liquidating a capital obligaticn. and it is
quite wrong to say that you must look at the document
alone and disregard the other elements in the legal re-
lationship between the parties and the legal results which
the transaction achieved ”.

In the present case a loan of £9,000 was contracted by

the sen from the mother which was expended for the build-
ing of the premises. The appellant undertook the contractual
obligation to repay the said sum by allocating part of the
rents collected. The debt in guestion will be considered
extinguished by the death of the mother. This looks more
or less a capital disbursement. The argument by the able
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counsel for the appellant that the payment in question might
be taken to meet interest on the money lent by the mother
is difficult to be accepted because there is no stipulation as
io the payment of interest and if it was a matter only to
meet interest then the principal advanced would have con-
tinued to exist unextinguished even after the life of the
mother,

We think that the Court below was correct in the conclu-
sion they have come to. The learned Counsel for the ap-
pellant directed a great part of his argument to the unfair-
ness of collecting income tax from the share allowed to the
mother twice: from the covenantor and from the covenantee
separetely. All we can do is to cndorse what the Court
below said, that this was nol a subject for decision in the
lower Court and not a subject of appeal before us. If the
Income Tax Authorities are willing to regard the sums
handed over to the mother in the nature of capital disburse-
ments they are in a position to do so and refund the taxes
collected from the mother. Mr. Houry contended that if
his argument failed the Court should find that there was
a partnership between the mother and son; that what the
mother was collecting is an outgoing expense under section
10 of the Law, vz. expense which is incurred to enable
the son to earn the income so that the share going to the
mother should be considered as an outgoing expense wholly
and exclusively incurred during the year to enable him to
earn the income. The contract under review was made
after the completion of the premises. There is no room
for the assumption of a partnership. As to the suggestion
to regard the payment out of rents as an outgoing expense
under section 10 of the law. we have alreadyv indicated our
view on this point and we do not think that we need revert
to it again. The appeal is dismissed with costs. The deci-
sion of the Court below is affirmed. |

Decision of the Court below affirmed.
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