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(No. 3).  Contract of Service—Bank Employee—Pénsion—-Gurremy—Judgment
for debt due in foreign currency.

The respondent entered the pensionable service of the
appellant Bank in 1905 and was serving in Constantinople
in 1923 when he was transferred to Cyprus. Throughout the
whole perind of his service his salary was in Turkish pounds.
Up to the year 1915 the only pounds in circulation in Turkey
were gold pounds, 110 of which were equal in value to 100
English sovereigns, In April, 1915, paper pounds were
introduced in Turkey and from this date until May, 1921, salaries
of appellant’s employees were paid upon & gold basis; i.e., they
received as many paper pounds as would at the current rate
of exchange buy the gold pounds of their fixed salary. ¥rom
May, 1921, employees in Turkey received less than the gold value
of their salary owing to appellant Bank arbitrarily fixing the
value of gold pound at much less than its exchange value.
Upon transfer to Cyprus respondent’s salary in Turkish pounds
was converted at the ratio of 110 to 100 into Cyprus paper
pounds which were then equivalent to English sovereigns,
Respondent was retired as from 1st January, 1932, and appellant
informed him his monthly pensgion would be * Pounds Turkish
28,80 at 110; Pounds sterling £26.3.8." At this date the
Cyprus pound had following sterling gone off its gold basis.
Respondent claimed that the 28.80 Turkish pounds were gold
pounds, and that he was therefore entitled to a monthly pension
of the equivalent of this amount in Cyprus currency.

Held, that respondent was entitled to a monthly pension in
Turkish gold pounds payable in Cyprus currency according to
the rate of exchange prevailing at the date when each instalment
of pension becomes due.

Action fried in the Divisional Court before Crean, Ag.
C.J. Plaintiff claimed a declaration that he was entitled to
a, monthly pension of 34.56 Turkish pounds gold converted
into Cyprus currency at the rate of exchange of the day
of payment of each monthly instalment, and alternatively
damages. Plaintiff alleged that he was entitled to a pension
of 649, of his salary, which he said was 54 Turkish gold
pounds, made up of 45 Ltq. salary, Ltq. 5 value of free
quarters, and £4 as being two increases by way of indemnity.
The defendant Bank denied that the two monthly increases
by way of indemnity and the value of the quarters formed
part of plaintifi’s pensionable salary. They admitted
liability to pay plaintiff a pension of 28.80 Turkish pounds
which they alleged were equivalent to £26.3.8 in Cyprus
paper currency. Crean, Ag. C.J., found that ‘‘ the basis of
payment of salaries and pensions is gold ; which must mean
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that these salaries and pensions are payable in gold or its
equivalent value in the currency of the country in which
the employee has been working when retired,” and gave
8 declaration that plaintiff was entitled to a monthly
pension equal to 28.80 Turkish pounds gold, payable in
Cyprus currency according to the rate of exchange pre-
vailing on the date when the pension became due. The
appellant Bank appealed to the Supreme Court,

Clerides for the appellant.
Priantafyllides for the respondent.

JUDGMENT ;—

STRONGE, C.J,: The plaintiff in this action entered the
employment of the defendant Bank in 1903 and became
a member of its permanent staff in 1905. He subsecribed
(see Exh. AD. I and H.L.J. IT) to the Regulations of the
Pension and Superannuation Fund (hereinafter referred to
a8 the Pension Regulations).

In 1923 he was transferred from Constantinople (where
he was then serving temporarily) to Cyprus. In 1926 he
was informed in a letter from the defendant Bank dated 25th
May, 1928, that he was to receive ‘‘une augmentation de
traitements sous forme d’indemnité »* of L. Tqs. 2 monthly,
and by letter of 23rd January, 1929, he was informed of a
further * augmentation sous forme d’indemnité” of L.T. 2
per month.

By a letter from the defendant Bank dated 19th September,
1931, he was informed he would be put on pension as from
the 1st January, 1932, and a further letter from the
defendant Bank dated 29th September, 1931, informed him
that his pension would be payable on the basis “ L. Tqs.
28.80 at 110: L. sterling £26.3.8.”” To the calculation on
this basis the plaintiff by his letter dated 5th October, 1931,
(Exh. A.D. VIII)took exception, pointing out that his pension
should be caleulated not only on L. Tqs. Gold 45 (as his
basic salary), but algo on the two increases of L. Tgs. Gold
2—and on the free quarters occupied by him as manager.
The reply to this letter was a communication from the
Direction Générale of the Bank at Constantinople dated
10th November, 1931, (Exh. A.D. XI) in which he was told
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that these claims were contrary on all points to the Pension -

Regulations. Tt was admitted at the trial that there was
nothing in the Regulations on these points. On the 31st
December, 1931, he was retired, and on the 3rd February,
1932, the writ in the present action was issued. The issues
raised by the pleadings were the three foreshadowed in the
Exh. AD. VIII and A.D. XI just referred to. The
learned trial Judge in a considered judgment found that the
plaintifi's salary was on a gold basis and that he was,
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consequently, entitled to a monthly pension equivalent to
28.80 Turkish gold pounds to be calculated in Cyprus
currency at the rate of exchange prevailing on the date
when the pension (which 1 take to mean each monthly
instalment of the pension) becomes due. Against this
part of the decision the defendant Bank has brought the
present appeal. On the issues whether the two increases
of £2 each per month and the free quarters were pensionable
the learned Judge decided in favour of the defendant Bank.
Againsgt the trial Judge’s finding on the first of these two
issues the plaintiff has brought a cross-appeal, the contention
that he was pensionable in respect of the free quarters being
abandoned.
The grounds of the defendant Bank’s appeal are :—
(a) That the Court erroneously found that the salary
of the plaintiff was 45 Turkish gold pounds.
(b} That the Court erroneously found that the plaintiff
is entitled for his pension to a sum equal to 28.80
Turkish gold pounds per month.

The grounds of the plaintiff’s cross-appeal are that the
trial Judge erroneously excluded from the pensionable salary
the sum of 4 Turkish pounds gold granted to the plaintiff
as increase of salary in the form of indemnity ; inasmuch as
this amount was entered in the salary book and treated as
salary and the fact that no retentions therefrom were
made to the Pension Fund did not estop the plaintiff from
claiming pension thereon.

I shall deal first with the grounds of appeal of the defendant
Bank. The question whether the salaries of employees
in Turkey were on a gold basis and whether on retiring
they have a right to be paid their pensions on that basis
has been already litigated in a number of cases in the
Cyprus Courts. 1Intwo, at least, of these cases—Baldasarre's
and Fsmerian’s— this question was directly in issue. In
Chakarian Case where the issue was one of wrongful
dismissal it was only involved in the calculation of the
damages awarded to the plaintiff. Articles 4, 13, 14 and
15 of the Pension Regulations deal with the employees’
pensions and their provigions may, for the sake of brevity, be
summarized as follows :—Employees contribute to a Pension
and Superannuation Fund § per eent. {formerly 4) of their
salary plus half for one year of any increment received.
To this Fund the Bank also contributes 10 per cent. (formerly
6) on the salaries of its staff. In respect of his first 10 years’
gervice an employee receives a pension of 30 per cent. of hig
annual fixed salary with an additional 2 per cent. for each
succeeding year of service. The salary to be taken as the
basis of thig caleulation is the salary he received on the 31st
December of the year preceding that in which he is retired.
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It is conceded that the plaintiff upon retiring on the 31st
Decetnber, 1931, became entitled as pension to 64 per cent.
of the galary received by him on the 31st December, 1930.
At the trial in addition to the oral and documentary evidence
adduced counsel for both parties by agreement made use of
the printed record of the Privy Council Appeal in Chakarian
Case, and the record in Femerian Case; these records were
also referred to in the arguments before us and must,
consequently, be regarded as forming part of this case.
The trial Judge points out in his judgment that there
was no express agreement—oral or written—specifying
the currency in which the salary or pension was to be
payable, and that the Pension Regulations are silent on the
question. The learned Judge states that in the absence of
such evidence he rests his finding that the salary basis was
gold on the evidence of the plaintiff and his witness, Ohanes
Chakarian, and on that of Mr. Jones, the Regional Manager of
the Cyprus branches of the defendant Bank, who was the only
witness called for the defence. The veracity of none of
thege witnesses was called in question by counsel and the
trial Judge did not make any criticism upon it. The
funections of an appellate Court in such a case are pcinted
out in the following passage from the judgment of Halsbury,
L.C., in Montgomerie and Co. v. Wallace James (1): * But
where no guestion arises as to truthfulness and where the
question is as to the proper inference to be drawn from the
truthful evidence, then the original tribunal is in no better
position to decide than the Judges of an appellate Court.”
This statement was approved by Cave, L.C., in Mersey Docks
and Harbour Board v. Procter {(2). The question for this
Court is, consequently, what is the true .inference to be
drawn from the evidence and the conduct of the parties as
to the basis on which the salary was payable and I think
the most convenient way of dealing with that question
is to take the periods of the plaintifi’s service in Turkey and
Cyprus separately. I proceed, accordingly, to deal with
his service in Turkey from 1903 to 1923, [ 2
It is not disputed that in Turkey prior to the War the
employees’ salaries were paid in Turkish gold pounds
(Evidence of Mr. Reid, p. 16, Chakarian Record) these being
then the only pounds existing in that country. The
scarcity or hoarding of gold, apparently led to the passing
of the Turkish law of 126h April, 1915, which authorized the
issue of currency notes as lawful tender at their face value
and provided for their redemption in gold 6 months after
the conelusion of peace in Constantinople : an event which so
faras the British Empire is concerned occurred on 6th August,

(1) (1904) A.C. 73 at p. 75.
(2) (1923) A.C. at p. 258.

1933,
April 7.

OTTOMAN
BaNg
v,
Dasraro-
rouLos
(No. 3).



1933,
April 1.

OTroMAN
Bang
h 2!

DascAaLo-

POULOS
(No. 3).

180

1924. In 1916, the Bank, according to the evidence of
Mr. Reid, its Joint General Manager in Constantinople,
began to pay its employees’ salaries in these currency notes.
In that year the cost of food and other necessaries of life
had risen considerably and was still continuing to rise.
This rise was not wholly due to depreciation in the newly-
issued paper currency, but would have had to a considerable
extent to be faced by the Bank’s employees even if there
had been no issue of currency notes. The Bank in response
to appeals from its employees on the ground of this increase
in the cost of living came to their assistance, and the method
at first adopted to alleviate the situation was the grant
from time to time of advances of continuously increasing
percentages of their salaries. Side by side, however, with
the increase in cost of living there was also taking place an
ever-increaging depreciation in the Turkish paper pound, so
that eventually the employees notwithstanding these per-
centage advances to meet the cost of living found themselves
in very straitened circumstances. They applied to the
Bank to be paid in gold—as in the years prior to 1916—
or in its equivalent in paper money at the current rate of
exchange. The decision of the Management Committee
does not seem quite to fitin with the contention now advanced
by the defendant Bank that the applicants had no right to
be paid in gold. They refused the application for payment
in gold, not on the ground that the staff had no such right,
but on the ground that ‘" in the present circumstances the
Bank must scrupulously preserve its stock of gold.” Not
‘“you have no right to gold ” but * we haven't gold
available.”

The system of making advances of continuously increasing
percentages of salaries was continued down to January, 1920,
when it was replaced by a decision of the General Management
to convert the monthly ralaries of employees in Turkey into
sterling at the rate of 110 Turkish pounds for 100 pounds
sterling and pay each employee his salaryin Turkish currency
notes at the average selling rate of the pound sterling
as registered at the Head Office during the immediately
preceding three months, (Decision of 27th January, 1920).
Under this system—according to the evidence of the
plaintiff corroborated by that of Ohanes Chakarian the
number of Turkish paper pounds which employees were to
receive was arrived at by converting the Turkish gold pounds
of salary into English sterling in the ratio of 110 to 100—
this, according to the evidence of the plaintiff and Ohanes
Chakarian, being the actual ratic of the weight of the
Turkish gold pound to that of the English sovereign (7.216
and 7.988 grammes respectively). The equivalent value
in English sterling having been thus ascertained was then
converted into Turkish paper pounds at the current rate
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of exchange. This method of arriving at the equivalent
in Turkish paper money of the employee’s salary after it
had been converted into sterling was followed for nearly
a year and a half. It was superseded by a decigion in May,
1921, of the Management Comumittee arbitrarily fixing 451
piastres as the number to be taken as the equivalent of
the pound sterling, and to the result in Turkish paper pounds
10 per cent. was to be added for salaries not exceeding
L.Tqs. 56.

In 1923, after the plaintiff had gone to Cyprus, the
Bank adopted a method of Qdirectly converting the Turkish
pound into paper by treating it as equivalent to 410 piastres.

Down, then, to the decision of May, 1921, by which the
Bank procecded to fix the number of piastres which it
would regard as the equivalent of the pound sterling, it
seems evident that salaries were being paid on a gold basis,
being first converted into sterling at the rate of the Turkish
gold pound to the English sovereign and the resulting
sterling being in turn converted into Turkish paper money
at the selling rate of the pound sterling. The amount
of Turkish paper money thus yielded was the salary received
by the employee. Had Turkish gold poundsbeen procurable
any employee desiring to do so could, by reversing the process
of conversion have procured Turkish gold pounds equal
in number to the Banlk’s original figures of his month’s salary.
(Evidence of Ohanes Chakarian, p. 21). It was argued
that the so-called * basic " Turkish pound means the paper
Turkish pound, and that this conversion process was
employed in order to convert paper Turkish pounds into
paper Turkish pounds. To me this seems much as if one
wag to speak of converting half crowns into half crowns
or sovereigns into sovereigns. I do not comprehend how
conversion can be said to have taken place unless the money
converted has been furned into money which is either
of a different denomination or of a different kind. From
May, 1921, however, when the Bank hegan to fix the
number of piastres which it would regard as the equivalent
of the pound sterling or (later on) as the direct equivalent
of the Turkish pound, the will of the Bank bacame, as it
were, the basis of payment, because instead of the number
of piastres being determined by the actual selling price of
gterling as theretofore, it now rested wholly with the Bank
to say how many or few it would give. It was argued that
the result of this arbitrary fixing of the number of piastres
being that the salary in paper pounds received by the plaintiff
was no longer the equivalent of 45 Turkish gold pounds, his
acceptance of such salary is conclusive evidence against
the contention that he was paid on a gold basis and amounts
to such an acquiescence on his part as estops him from
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maintaining this action. In considering such an argument
regard must, I think, be had to all the eircumstances of
the case. The plaintiff was at the time in Turkey, in the
employment of the defendant Bank, which after paying
salaries for a number of years in gold or on a gold basis,
arbitrarily decided to pay them on a basis to be determined
by its own volition. The employees, thereupon, according
to the evidence of Ohanes Chakarian, sent in a protest.
More, I think, could not reasonably have been expected of
them. The taking of proceedings in the Turkish Courts
to test their rights against what is admittedly the State
Bank (statement by counsel for defendant: p. 31,
Esmerian Record) would, on the face of it, appear to hold
out a very slender chance of success. Having regard to
these circumstances I do not think it can be said that the
plaintiff during the years 1922-23 acquiesced in payment
of his salary on this basis. His position, as I view it, was
one of involuntary quiescence rather than acquiescence,
and cannot, consequently, be held to amount to an estoppel.
From May, 1921, down to April or May, 1923, the date when
plaintiff left Constantinople for Cyprus, this decision of the
Management Committee with its arfificial figure of 4.51
as the equivalent in Turkish paper pounds of the English
pound sterling fixed the basigs of his salary—the actual
figure, the plaintiff states, was 7.85. The plaintiff’s
salary, according to hig evidence, was arrived at as follws :—
oxiv w0 4.51=18,450 Turkish piastres or 184.50 Turkish
paper pounds to which was added 10 per cent. giving
a tofal of 202.95 paper pounds (equal to £27 sterling)
instead of 353.24 paper pounds. The plaintiff further
stated that had his monthly salary at that time been
456 Turkish paper pounds it would only have been equal
to about £6 sterling.

Ohanes Chakarian, who was an employee of the defendant
Bank from 1912 to 1931, gave evidence that when he was
working in Smyrna in 1921 to 22 the basis of the salaries
of the Dank’s employees was the Turkish gold pound.
He also corroborated the evidence of the plaintiff as to the
Turkish gold pound being converted inte English sterling
at the rate of 110 to 100 and the resulting sterling being
then converted into Turkish paper notes at the actual rate
of exchange of sterling. Mr. Jones in his evidence stated
he ‘“knows nothing about the methods of running the
Bank in Turkey as to value and payments of salaries to
officials in Turkey since 1915.” His evidence, therefore,
is of no agsistance to us in considering what was the basis
of the plaintiff’s salary during that portion of his service
in Turkey when the Bank was no longer paying salaries in
gold. On the foregoing evidence I have come to the
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conclusion that down to May, 1921, the plaintiff’s salary was
on & gold basis and that from that time on to the time he
left for Cyprus he had a legalright to a salary on that basis—
a right which was violated by the Bank arbitrarily fixing the
number of piastres it would regard as equivalent to the
pound sterling, instead of taking the rate of exchange as
had been done theretofore. I am also of opinion for the
reasons 1 have stated that the plaintiff cannot be said}to
have acquiesced in the payment of his salary on this baais.
I come next to the basis of payment of salary during the
period (1923 to 1931) of the plaintifi’s service in Cyprus.
Objection wag faken by Mr. Clerides to the admisgion at
the trial of evidence by the plaintiff of a statement or
promise alleged to have been made to him prior to his
departure for Cyprus by Mr. Scanziani (then Director of
Personnel at Constantinople of the defendant Bank) that
in Cyprus plaintiff*s salary would be as formerly and that he
would draw his salary in parity. The ground of objection
was that no allegation of any such promise had been pleaded
in the Statement of Claim. Whether this objection is or i3
not well founded ig, T think, a matter which it is unnecessary
to discuss as there was otherevidence to the sameeffect hefore
the Court. In the Chakarian Case, for instance, Mr. Reid
stated on cross-examination : * If aclerk were employed in
Constantinople at a salary of £30 and were transferred to
Cyprus he would be paid £27.10.0 calculated on the basis of
pounds Turkish 110 to 100 sterling. Upon transfer to a
place outside Turkey no fresh agreement would he made as
to the salary payable. Any clerk employed in Cyprus
would have his pension here in sterling at the rate of Turkish
pounds 110 to 100 sterling.” (Chakarian Record, p. 18.)

The plaintiff’s evidence as to the period of his service in
Cyprus was that he received his first salary in Cyprus at the
end of May, 1923, in Cyprus currency notes amounting to
£40.18.1 converted from Turkish gold at the rate of 110
to 100—the ratio of Turkish and ¥English gold pounds—and
that the Cyprus £1 note was at that time worth a gold
gsovereign. That during his 26} years service in the Bank
in Palestine, Turkey and Cyprus he had always in the books
of account had to express the ratio of Turkish gold to
English gold as 110 to 100. Ohanes Chakarian stated that
sometime after he came to Cyprus in 1923 he had control
of the books of the Bank and that in the Cash Book English
sovereigns and Cyprus paper currency were counted at the
gsame rate. That the relation of the gold Turkish pound
and the English pound appeared in the Bank’s books as
110 to 100 and this relation was a real one.

Mr. Jones in giving evidence said : “In Cyprus we pay
at the rate of 110 to 100 which is & conventional rate. The
employees were paid in Cyprus on this conventional rate.
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The salaries of employees in Cyprus are not to my knowledge
in gold.” Under cross-examination 'he stated: “In the
contract of plaintiff the pound referred to may have been the
gold pound or paper pound . . . The hasis of payment
of pensions and salaries is gold but I say the fixed ratio is
110 to 100 and thisis a conventional ratio . . . The 110 to
100 is the parity between the Turkish gold pound and the
English sovereign.”

I may say in regard to the first quoted answer in cross-
examination of this witness that as the contract of the
plaintiff, consisting of the Pension Regulations to which
he had signed his assent, came into force in January, 1899,
and as at that time there existed in Turkey no other pound
than the gold pound, the pound referred to in the contract
is undoubtedly the gold pound.

I turn to the Salary Book of the Larnaca branch which
covers the period January, 1928, to July, 1931, and in
which month by month the galartes of the Larnaca staff
are entered opposite the names of the individual members.
The page appropriated to each month is divided into vertical
columns. First comes a column headed : ** Traitements en
L.Turgs.” Next to it and immediately to its right is
another column headed: ‘ Indemnités.” Then come two
others showing the employees’ and the Bank’s respective
contributions to the Pension Fund. Then there is & column
headed—like thefirst : ‘¢ Traitementsen L.Turq.” and finally
we have a column headed : * Contrevaleur ** followed either
by the words “en £ sterling” or “en £ or “ £ 5. ¢p.”.
In the first mentioned column under the heading ‘‘ Traite-
ments en L. Turqs * there appear each month the figures 45,
denoting the plaintifi*s salary. Inviewof the uncontradicted
evidence that at the date of his departure for Cyprus the
plaintiff was actually receiving 212.95 (it should read 202.95)
Turkish paper pounds as monthly salary it cannot, I think,
be successfully maintained that these 45 L.Tqs. appearing
as hig salary are Turkish paper pounds. If not Turkish
paper pounds, they must be Turkish gold pounds, as no
other kind of Turkish pound exists. After the deduction
of L.Tqs. 2.25 a8 plaintifi's contribution to the Pengion Fund
and the addition of his L.Tq.4 for indemnities the net salary
due to him appears in the last column but one (headed
“ Traitements en L.Tqs.”) as 46.75 and its equivalent—
the sum actually paid to and received by the plaintiff is
gshown in the ‘‘ contrevaleur ” column as £42.10.0, that is
to say the I.Turq 46.75 have been converted into Cyprus
currency at the rate of 110 to 100—the rate, as we have
seen, of the Turkish gold pound to the gold sovereign. 1In
view of the answer of Mr. Clerides 1o the Court that there
is no other Turkish coin than the Turkish gold pound the
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ratio of which to the English sovereign is 110 to 100 the
natural inference, as it appears to me, is that wherever yon
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result is English gold or its equivalent the Turkish pounds
:80 converted are not paper pounds but gold pounds. The
L.Tqs. 46.75, shown in the Salary Book represent, conse-
quently, Turkish gold pounds. Mr. Jones in his evidence
gaid that the ratio of 110 to 100 was a conventional one,
meaning, as I understand it, one that is 4 matter of general
agreement or custom (0of which an example is given in
Secott v. Bevan—the Jamaica case (1) as distinet from a
“real ” ratio which is one depending upon the relative
weights of the coins. But whether real or conventional
it was undoubtedly the ratio employed when Turkish gold
pounds were being convertedinto English gold sovereigns,
and where—as in the Salary Book entries in this case—the
result of a conversion from Turkish pounds is given as
English sterling or its equivalent and such conversion
has been effected by employing that ratio the reasonable
inference, as I have said, is that the Turkish pound so
converted was the Turkish gold pound and not the Turkish
paper pound.

Mr. Clerides argued that as sterling was off the gold
standard during the years 1923 to 1925 and the plaintiff
was being paid in Cyprus currency throughout that period
his salary was not on & gold basis. In support of this
contention Mr. Clerides referred us to the following Cyprus
proclamations : two of September and December, 1914,
two of June and September, 1915, and one of September,
1917. Both of the 1914 proclamations and that of
September, 1915, state that the currency notes issued under
them are to be ‘“‘redecmed at face value.” The 1917
proclamation states that the notes issued under it * shall
be redeemed,” omitting the words *“at face walue.”
Mr. Clevides argued that after the 1917 proclamation the
Cyprus currency note was no longer equal to gold sineé the
Cyprus Government no longer undertook to redeem the
1917 currency notes at their face value. Mr, Triantafyllides,
on the other hand, contended that the fact of sterling
during this period being off the gold standard was immate-
rial because at that time Cyprus currency notes had a separate
existence apart from English sterling and remained independ-
ent of it down to 1930 when by Article VI of the Imperial
Cyprus Currency Notes Order in Council of 1928 they were
for the first time made interchangeable with English sterling.
The plaintiff’s evidence on this point is that ‘° at this time
a Cyprus £1 note was worth a gold sovereign.”” Ohanes
Chakarian says: “inthe Bank’s Cash Book English sovereigns

(1) (1831) 2 B. & Ad. 76, 36 R.R, 482,
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and Cyprus paper money were counted at the same rate ",
and the plaintiff as we have already seen corroborates him
as to this. Although there is no express statement in the
1917 proclamation that the redemption is to be at face value,
the words “ shall he redeemed ” nevertheless imply, I think,
that such was to be the case. To give these words the
meaning contended for by Mr. Clerides wounld necessarily
mean that it would have been open to the Cyprus Govern-
ment to satisfy its obligation to redeem by fixing the lowest
current copper coin a8 the price of each £1 currency note.
An assurance of redemption on such terms as those would
be worthless and I doubt if the word redemption in the
ordinary acceptation of the term can be properly applied to
such a transaction. In the view I take of the matter such
a meaning of the words * shall be redeemed ” in the pro-
clamation was never contemplated and they were intended
to be used in the sense of redemption at face value. Apart,
however, from these words in the proclamation there is
the uncontradicted oral evidence that the £1 Cyprus
currency note was at the time the equivalent in value of
the English sovereign.

(After discussing the views (,\p!essetl by the Court of
Appeal in In re Société Intercommunale Belge (1} which
were overruled by the lMouse of Lords, the judgment
proceeds) :

Tt may be said that as in that ease the parties made use
of an expression in the bond which wasof uncertain meaning,
g0 in this case, the parties have in the Pension Regulations
which constitute the contract between them made use of
the expression ** IL.Tgs.” in regard to salary or pension
(e.g., in Article 16), an expression which is of uncertain
meaning and capable of being interpreted as signifying
cither Turkish gold pound or Turkish paper pound. To
this I think the answer is that there is no such ambiguity
in meaning inasmuch as the expression * Ltg.” must be
taken to bear that meaning in which it was understood
by the parties at the time they entered into the contract and
at that date the expression could only have been understood
by them to mean the Turkish gold pound, because neither
then nor for over eleven years afterwards was there any
other kind of Turkish pound in existence. Somewhat
gimilar observations, in my opinion, apply to the more
recent case of the Broken Hill Proprietary Co. v. Latham (2)
reported since the present case was at hearing. The case
of Assicurazioni Generali v, Selim Cotran (3} turned on the
nationality of the defendant compnay at the date of the

(1) 49 T.L.R. 344.
(2) (1933) 49 T.L.R. 137.
(3) (1932) A.C. 268.
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Lausanne Treaty which contained specific provisions as
to the currency in which payment should be made. It
is therefore of no assistance in the present case.

I have read and carefully considered Chakarian’s case from
its ineeption to the final appeal before the Privy Council. For
the reasons which I am now about to state 1 amof opinion that
ag far as the calculation of the pensionin that caseisconcerned
the decision does not govern the present case. The main
question in dispute in that case was one of wrongful dismissal.
The basis on which the plaintiff’s pension should be caleun-
lated was a subsidiary question, material only in regard
to the computation of the amount of damages to which the
plaintifi was entitled. The plaintiff’s monthly salary was
25 Turkish pounds, to 50 per cent. of which, ¢.¢., 12.5 Turkish
pounds, he was admittedly entitled as pension. The
trial Judge took the view that the salary was on a gold basis
and that the plaintiff was entitled to his pension on that
basis. He consequently treated the 12.5 Turkish pounds
ag being Turkish gold pounds and using the ratio of the
Turkish gold pound to the English sovereign (110 to 100)
converted them into their English equivalent £11.7.2
which he held to be the amonnt to which plaintiff was entitled
as pension. On appeal, the Chief Justice, taking Qctober,
1922—the date of dismissal-—as the material time, proceeded
to caleulate the plaintiff’s pension in Turkish paper pounds,
and for this purpose accepted—apparently without question
—as his basis of calculation the decision of the Management
Committee of 18th May, 1921, fixing 451 piastres as the
equivalent of the pound sterling. Mr. Reid in his evidence
had stated it was not in fact the equivalent, and from the
evidence of plaintiff in the present case it appears that the
equivalent was 785 piastres.

Two preliminary questions, as it appears to me, ought to
have been considered before adopting this decision of the
Management Committee as a basis of ealculation: (a) Was
the rate of 451 in the decision the de facto equivalent in
paper piastres of the English pound sterling ¢ (b) If not,
was the Bank within its legal rights in substituting for a
process by which the employee’s salary in Turkish pounds
was converted into English sterling at the rate of 110
to 100 and he was paid the equivalent selling price of that
gterling in paper piastres, a process in which the number
of paper piastres was no longer determined by the selling
price of sterling but by the ipse dizit of the Bank. The
question as it appears to me was not ‘* whether  ag the
learned Chief Justice puts it ‘ the respondent would have
received any higher pension if he had resigned and stayed
on in Turkey * (I have little doubt he would not)} but rather
whether he had a legal right to continue to have his salary
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paid on the basis theretofore subsisting instead of on a
basis arbitrarily fixed by and variable at the will of the Bank.
If he had that right—as in my opinion he had—then the
learned Chief Justice—his attention not having been
directed to the question—would seem to have erred in
adopting the artificial rate of 451 piastres fixed by the
Management Committee instead of 785 the actual rate.
By so doing he arrived at his figure of Chakarian’s total
salary as 112.75 Turkish paper pounds and his pension as
56.376 Turkish paper pounds. I find myself somewhat
perplexed by that passage of the learned Chief Justice's
judgment where he is reported to have said that the Court
below arrived at the pension of £11.7.2 by substituting
the present rate of Turkish piastres to sterling, The £11.7.2,
as already pointed ouf, was arrived at by the Court below
by taking the admitted pension of 12.5 Turkish pounds
as Turkish gold pounds and converting them into English
money by using the ratio of 110 to 100 which is the unvarying
ratio of Turkish gold to the English sovereign. The term
‘ present rate,” if the Chief Justice intended it to refer
to this unchanging ratio of 110 to 100, does not seemn 2a
very suitable one, and it certainly was not the ‘‘ rate of
piastres to sterling.”

At the hearing of Chakarian’s appeal before the Privy
Council their lordships on the question of damages expressed
(1930, A.C. p. 284) their agreement with the majority
of the Judges of the Court of Appeal as to the measure of
damages and the basis on which—for that purpose—
the regpondent’s pension was to be caleulated, but they were
of opinion—having in mind, apparently, Article 14 of the
Pension Regulations—that it must be¢ calenlated on the
salary which the respondent actually roeceived on the 31st
December, 1921—the year 1922 in the report is obviously a
misprint. It was agreed that on this basis the pension
worked out at 56.375 Turkish paper pounds as arrived at
by the Chief Justice, and their lordships, consequently,
accepted this figure holding, however, that for the purpose
of a decree in English money the rate of exchange current
at the date of dismissal and not the rate current at the date
of the decree should be adopted. It does r:ot appear to have
been brought to the notice of their lordships that the learned
Chief Justice in adopting as the basis of his calculation the
decision of the Management Committee of 18th May, 1921,
was working upon an artificially fixed rate of 451 paper
piastres to the pound sterling instead of the actnal rate
of 785. Had their lordships’ attention been drawn to the
fact thot this wag thefrase § doub$ if thoy would have
adopted the Chief Justice’s figure of 56.375 Turkish paper
pounds as the correct one. Such are the reasons which lead
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me 10 conclude that so far as the calculation of the pension
is concerned the decision of the Privy Council in Chakarian’s
case is not a decision that the pension was not on a gold
basis nor binding on this Court in calculating the pension
of the plaintiff in the present action.

The next argument to be considered is that the plaintiff
without any protest accepted his salary in Cyprus currency
for the months of September, October, November and
December, 1931, when sterling was off the gold standard,
and that this acquiescence is fatal to his claim either as
disproving that his salary was on a gold basis or by way
of estoppel.

It is admitted that in September, 1931—the plaintiff
in his evidence puts it sometime after the 17th—English
sterling went oftf the gold standard. The Imperial Cyprus
Currency Notes Order in Council of 1928 came into force
on 16th January, 1930—the date of its publication in Cyprus
(1930, Cyprus Gazelte, p. 23), and it is nof, consequently,
contended by the respondent that Cyprus currency notes
were in 1931 independent of English sterling as is alleged to
have been the case in the years 1923 to 1925.

The Pension Regulations make the salary received by
the plaintiff on 31st December, 1930, the salary on which
his pension is to be computed so that salary received by him
after that date whether at a lower or higher rate cannot
diminish or inerease the amount of basic salary on which
such pension is to be reckoned. The plaintiff’s acceptance,
however, without demur of his salary on a non-gold basis
for a considerable period of time might fairly be taken, I
think, as showing that he did not think he had the claim
to be paid on & gold basis which he now asserts.

As to September, 1931, T think that his acceptance
for that month affords no such evidence against him.
The salary book is made up several days before the end of the
month ; and it was not until after the 17th that sterling went
oft the gold standard. At the time therefore when the
plaintifil received his salary there had been little or no
opportunity of realizing that payment in Cyprus currency
was not of the same value as hitherto.

In his letter of 5th October, 1931, (Exh. A.D. VIII) the
plaintiff says: * my pension must be calculated not on the
sum of L.T. gold 45 only, but® ete., although he does not
explicitly state in so many words fhat his salary is 45
Turkish gold pounds the words I have just quoted imply,
in my opinion, such an assertion by claiming that his salary
in Turkish gold pounds is the basis on which his pension
is calculable. In view of this letter, T am of opinion that
his subsequent acceptance of his salary in Cyprus currency
without further protest neither disproves his claim by
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showing his want of belief in it nor amounts to such
acquiescence as would estop him from maintaining this
action,

Even if the letter be left wholly out of consideration I
doubt whether the plaintiff’s acceptance without protest
of his salary for the final three months of his 264 years’
service in depreciated Cyprus currency could of itself
alone having regard to the previous payments during that
lengthy service be regarded as sufficient either to disprove
his claim that his salary was on a gold basis or to create
an estoppel 50 as to prevent his sneceeding in this action.
On the cvidence and for the reasons I have stated I have
come to the same conclusion as the learned trial Judge in
regard to the plaintiff’s salary and pension and am of
opinion that the basis of payment of his salary was gold and
that his pension is payable on that basis. This appeal
should therefore in my humble judgment, be dismissed
with costs.

The question at what date the rate of exchange is to be
taken for the purpose of calculating the equivalent in Cyprus
currency of the plaintiff’s pension of 28.80 Turkish gold
pounds may 1nost conveniently be dealt with at this stage.
Mr, Triantafyllides cited numerous cases of which it will be
sufficient to instance Barry v. Var Den Hurk (1} ; Lebeaupin
v. Uripsin (2); 8. 8. % Celia 7 v, Volturno {3} ; and Peyrae v.
Wilkinson (4). These cases and the ofhers cited by Mr.
Triantafyllides arc authoritics for stating that where money
hecomes payable in a foreign currency whether as a debt
or in respect of a breach of contract or a tort, a plaintiff
bringing his action for recovery thereof in an Inglish
Court is entitled to judginent in English money for such
a sum as, would, at the rate of exchange current when the
debt became payable or the tort or breach of eontract was
committed, purchase the amount of foreign currency
payable. 1n the present case cach monthly instalment
of the plaintiff’s pension of 28.80 Turkish gold pounds as
it becomes payable gives rise to o debt due and payable by
the defendant Bank and applying Peyrae v. Wilkinson
supra, 1 think the plaintiff is entitled to o pension of such
sum per month in Cyprus currency as will at the rate of
exchange current on the date such pension becomes due
form the equivalent of 28.80 Turkish gold pounds.

I turn next to the plaintiff’s cross-appeal, viz,, that his
salary on the 31st December, 1930, should be held to include
the two monthly increments of £2 each granted him in

(1) {1920) 2 K.B. 709.
{2) Ibidem, p. 714.

(3) (1921) 2 A.C. 544.
(4) (1924) 2 K.B. 166,
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1926 and 1929 respectively. The learned trial Judge in
the course of his judgment says that in an action for
wrongful dismissal such as Chakarian Case, all the emolu-
ments received by the plaintiff whether by way of fixed
salary, indemnity or free quarters are included in calculating
the amount to which he is entitled as damages for the
breach of the agreement, but that in the present case the
plaintiff having been retired on pension pursuant to the
Pension Regulations the question was what was included
under the term “ salary "' for the purpose of calculating
upon the basis of that salary when ascertained the amount
of pengion to which the plaintiff was entifled under those
Regulations.

The distinetion to which attention was thus directed by the
trial Judgeis, I think sound and I therefore proceed to examine
whether these increments are to be held to be included under
the term * salary.” I have already stated in a summarized
form the provisions of- Articles 9, 14 and 15 of the Pension
Regulations which prescribe how the pension is to be
calculated and it is unnecessary to repeat them here. The
correspondence dealing with these two increases consists
of three letters forming Exh. H.LJ. I, A.D. 1[ and
AD.III. The first of these dated 12th May, 1926, is from
the Dirvection Générale of the Ottoman Bank to the Direction
of the Ottoman Bank, Nicosia. Had a copy of this letter
or a complete translation been transmitted to the respondent
the question now before us would never, T think, have been
raised in view of the following words appearing therein:
“le traitement des interessés reste maintenu a son chiffre
actuel,” The letters in which the Ottoman Bank, Nicosia,
informed the Larnaca Branch and its Chief, the plaintiff,
of these two increases form Exh. AD. II and A.D. ITL
The first of these makes use of the words “ une augmentation
de traitement sous forme d’indemnité,” while the second
uses the words * augmentation sous forme d’indemnité.”
According to the evidence of Mr. Jones “ augmentation
and ‘“augmentation de traitements are identical in
meaning. Neither of these two Exhibits contain the
intimation that the salary of the persons affected (scil. by
the increase) is to remain unaltered at its present figure.

I now come io the oral evidence bearing on the point.
Both the ¢vidence of the plaintifl and Mr. Jones shows that
in addition to the meaning in which the term * indemnity *?
is used in Artieles 3, 18, 14, 20, 21 and 22 of the Pension
Regulations it is ordinarily in use in the Bank’s service to
denote various other deseriptions of payments, such as
payment for acting temporarily for another official, payment
to meet increased cost of living, payment in respect of
climatic conditions, payment of one month’s salary to a
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cashier to cover risk of loss, payment of the yearly bonus
of one month’s salary to each employee at Christmas. All
these indemnities, according to the evidence of Mr. Jones,
possess in common the feature of not being pensionable,
the only item pensionable being fixed salary. The two last
mentioned of the foregoing payments are entered in the
Salary Book (H.L.J. ILI) the others are not. (Evidence of

Mr. Jones}.

In my judgment the finding of the trial Judge that these
two increases are not pensionable should be upheld for the
following reasons: The use of the words “sous forme
d’indemnité * in A.D. Il and A.D. IIT having regard to the
plaintiff’s knowledge of the kinds of payments to which the
term “ indemnity ” was applied in the routine of the Bank,
coupled with the knowledge that no retention towards
pension is made in the case of indemnities—a knowledge
which considering his position as manager may, I think,
fairly be attributed to him secing that it was possessed by
Ohanes Chakarian—ought, in my opinion, to have conveyed
to him the impression that the increase in salary in shape
of indemnity which he was heing granted was something
distinct from an increase of salary simpliciter (augmentation
or augmentation de traitement). His signing, too, for his
salary month by month in the Salary Book (H.L.J. 1II)
of the Larnaca branch in which his basic salary of L.Tq. 45
is entered in the column headed ‘ Traitement ” and the
increase was entered in a separate column headed
“ Indemnité * is, I think, evidence that he was aware it
was being treated as an indemnnity and not as basie salary.
Furthermore the nex( two columns showing the contributions
in respect of his salary to the Pension Fund must have shown
him that it was from the cutset being treated as non-
pensionable since no deductions were being made from
this indemnity ftowards the Pension Fund. In other
words the form of the entries in the Salary Book which he
saw and signed every month were, in my opinion, a clear
indication to him that this * augmentation de traitement
gous forme d’indemnite ” was nof pensionable salary, and
I agree with what was said by the trial Judge that if the
plaintiff really believed these increases formed part of his
pensionable salary he would have asked why no contributions
towards the Pensions Fund were being made in respect of
them. The question of the Bank’s right to grant such non-
pensionable increases was not controverted before us, and
I have not seen anything in the Pension Regulations which
cxpressty prohibits them from doing so. I doubt if Article
30 can he construed to imply sueh a prohibition. I concur
with the trial Judge in thinking it desirable that in letters
conveying information of similar increases some such term
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as “ non-pensionable personal allowance ”’ should be made
use of instead of the rather unsatisfactory word “indemnity."
In my judgment this cross-appeal should be dismissed.
From what has been stated in the foregoing judgment
it follows that in my opinion the judgment of this Court
should be that the appeal and cross-appeal herein stand
dismissed and that the defendant (appellant) pay to the
respondent the costs of the appeal less such costs, if any,
as have been occasioned by the respondent’s cross-appeal.

Tuomas, J.: The respondent entered appellant’s service
in 1903 and in 1905 became a member of the pensionable
staff when he signed a document declaring his adherence
to the * Caisse de Pensions et de Retraites ” which con-
stitutes the contract of service subsisting hetween the
appellant Bank and its employees. After serving in
Palestine and Turkey he was transferred to Cyprus in
Kebruary, 1923, as Manager of the Larnaca branch. By a
letter dated 19th September, 1931, respondent was placed
upon pension as from 1st January, 1932, 1t is agreed by
both sides that respondent is entitled to a pension of 649,
of the salary he was receiving on 31st December, 1930.
It iz so stated in a letter of the Management informing
respondent of the amount of his pension.

Respondent (plaintiffi in the Court below) claims to be
paid his pension in Turkish pounds gold, or so much in
local Cyprus currency as will purchase such Turkish gold
pounds, on the grounds that :—

(1) the salaries of all employees of the Bank are and
always have been fixed at so many Turkish pounds gold,
which was the only pound existing in Turkey at the time
the Pension Fund was created and the Pension Regulations
issued until a law of 1915 introduced paper pounds
redeemable in gold six months after peace was declared ;

(2) Throughout his service in Cyprus respondent’s
salary has invariably heen described in the Bank’s books
and documents as Turkish pounds converted into Cyprus
pounds at the rate of 110 to 100;

{3) Appellants admit respoendent is entitled to a
pension of 649, of the salary he was drawing on 3l1st
December, 1930. On this date sterling was on a gold
basis, and therefore the English pounds equivalent to
‘ pounds Turkish at 110 ? are English pounds gold ;

(4) In Cyprus, Palestine and Turkey throughout
respondent’s 264 years’ gervice the ratio of 110 to 100
wad always used in all the Bank’s books of account to
express the rate of Turkish gold pounds to English gold
pounds ;
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(3) Appellant’sletter (Exh. A.D. 7)informing respondent
that he is entitled to a pension of * Ltques 28.80 a 110—
Lstg, 26.3.8 7 is an admission that the Ltqs. 28.80 are
gold pounds; and

(6) the ratio of 110 Turkish gold pounds to 100 English
gold pounds is not a conventional relation, as alleged by
the Bank, but a true relation expressing the relative
weights of the two gold coins.

Upon the evidence of the plaintiff and hig witness, and
upon the evidence of Mr. Joneg, the Regional Manager of
the appellant Bank in Cyprus, who stated that * the basis
of payment of pensions and salaries is gold but at the fixed
ratio of 110 to 100, which is a conventional ratio,” the
learned Judge found as a fact that the contract between the
parties was that salaries and pensions are payable in gold
or its equivalen{ value in the currency of the country
in which the employee has been working when retired,

In the action the plaintiff also claimed that the value
of his free quarters and two increases of salary by way
of indemnity should be {reated as part of his pensionable
salary. The trial Court decided that neither of these
claims could be sustained. Respondent made a cross-
appeal as fo both claims, hut, as he has abandoned his
claim to ireat the value of free quarlers as pensionable,
it remains to consider the claim in regard 1o the increments
by way of indemnity.

Sums of money given cach month to an employee for the
work done by him, whether they are described as © salary »
or as ‘“salary by way of indemnity ', would, in my view,
certainly come within the scope of the term * iraitement ”
in Article 14 of the Regulations, and would thus form part
of the salary upon which pension must be calenlated. It
is true that the last part of the letter from the General
Management to their Head Office in Cyprus (Exh. H.I.J. T)
wag omitted in communicating its contents to respondent.
The sentence omitted is: “ The salary of the interested
persons remains maintained at its present figure.” This
would have made it quite clear to respondent that that
increase of salary by way of indemnity was not pensionable.
The respondent stated in evidence that it was his duty as
Manager of the Larnaca branch to rctain 49, of the fixed
salaries of all employees in that branch, With regard
to his own increment of £2 a month he says: “I did not
deduct on this amount as it was not on me to decide.”
Since he knew that the deduetion of 49, must be made from
all pensionable salarics, his failure to make the deduetion
in his own case clearly shows to my mind that he did not
regard this monthly “ increase by way of indemnity 7 as
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pensionable salary. Throughout the period he received
these increments he treated them in the monthly returns
to the Nicosia office up to the date of his retirement as non-
pensionable salary in that he made no deductions in respect
of them, and for that reason I think he is now estopped
from alleging that these increases are pensionable.

Appellant’s first contention is that, as there is no express
agreement that respondent’s salary of Ltq. 45 was gold,
the manner in which the salary was paid is conclusive.
From 1923 to 1925 sterling was off the gold standard. The
Statute of 1925 (15 and 16 Geo. 5) re-introduced the gold
standard which remained in force until abolished by an
amending Act dated 21st September, 1931 (21 and 22 Geo. 5).
Counsel for the appellant argued before this Court at very
great length that, hecause the respondent received during
the years sterling was off the gold standard his salary at
less than its gold value, therefore the Turkish pounds of
salary are not gold pounds. In my opinion this is 3
fallacious argument. The manner in which respondent was
paid during certain periods of his service in Cyprus is
quite irrelevant to the only serious issue in this case, viz.,
what is the meaning to be given to the term “28.80 pounds
Turkish at 110, which appellants admit theirliability to pay
respondent as his monthly pension. If appellant’s obliga-
tion is to pay salaries in Turkish gold pounds, as the Court
below found, the fact that the Bank paid respondent
something less can in no way alter the nature of its obligation
towards him. At the time the Pension Fund Regulations
were issued there was only one Turkish pound in existence
and that was the gold pound. This continued to be the
only Tuorkish pound up to 1915 when paper pounds were
introduced for the duration of the War. Counsel for the
appellant stated in argument that ¢ the salaries down to
1915 were admittedly in gold.” It is therefore astonishing
to find appellant’s Manager for Cyprus declaring in evidence
“in contract of plaintiff the pound referred to may have been
the gold pound or paper pound.” Since this witness was
obviously aware that there were no paper pounds in existence
until ten years after plaintiff’s contract his answer is one
which he must have known was not correct. The learned
Judge at the trial did not accept Mr. Jones’s evidence on
this point, and I think he had sound reasons for so doing.
The Law by which paper currency was introduced in Turkey
in 1915 is set out at p. 97 of the record in Chakarian Case.
Article 3 states that the paper notes are redeemable in gold
six months after the conclusion of peace at Constantinople.

The manner in which salaries were paid by the appellant
Bank after the introduction of a paper currency in Turkey
in 1915 is set out ingreat detail by Sertsios, J., in his judgment
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in the FEsmerian v. The Oitoman Bank, Up to 1915, as
counsel for the appellant has admitted, all salaries of
employees were in gold pounds, which are shown in the
books of the Bank as ** Ltgs.”, 4.¢., pounds Turkish, From
the evidence and the numerous documents referred to it
is quite clear that all salaries of employees continued up to
the present to be expressed in the same way, ¢.e., in pounds
Turkish (see Salary Book, Exh. H.L.J. 3). From 1915
onwards, while salaries remain as they always have
been in gold, frequent bonuses were given to compensate
the employees for the rapid depreciation of Turkish paper
pound. There were bonuses of 25%, 309%, 909%, 1259%,
1509%, up to 2009% in 1920, and the amount of salary
payable was arrived at by converting the basic Turkish gold
pound of salary into pound sterling by multiplying them by
the factor |71, and then converting the number of sterling
8o arrived at into Turkish paper pounds at the average rate
of exchange for sterling for the three months preceding.
S0 long as this procedure was followed the employees were
being paidin the gold equivalent of their salaries. By adecision
of the Managing Connnittee dated 18th May, 1921, the rate
of the pound sterling for the payment of salaries for May
and June was fixed at 4531, 1t is evident from the preceding
exhibit that the rate fixed for sterling was appreciably
less than the real rate, and therefore in May, 1921,
employees for the first time received less than the gold
equivalent of their salaries. In August, 1923, the appellant
Bank hegan to pay salaries upon a new principle, that is
by omitting the intermediate step of converting the basic
Turkish pound of salary into sterling, and paying in Turkish
paper pounds the number arrived at by multiplying the
“ pagic Turkish pounds ™ of salary by 4.1. The effect
of this decision was to reduce further the salaries to about
onc-half of their gold equivalentt. An examination of the
exhibit produced in Chakarian’s Case shows that the
“ bhasic Turkish pound ” of salary is identical with the
pounds Turkish (Ltgs.) always used in the Bank’s books
in regard to salaries before the introduction of paper pounds,
that is to say Turkish gold pounds.

It is important to note that the reuson why the Bank
did not continue to pay its staff in gold pounds after the
introduction of paper currency was not that the staff were
not entitled to he paid in gold, but because ** in the present
circumstances the Bank must scrupulously preserve its
stock of gold.” Had thie General Management considered
that the employees had no right to be paid in gold
undoubtedly it would have said so (Chakarian Record, p. 79).

Im giving evidenee in Chakarian v. Oftaman Bank, Mr. Reid,
the Joint General Manager in Constantinople, stated
that an employee retiring from the Bank in Constantinople
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and going to live in London would receive his pension in
sterling at the rate of 110 Turkish—=£100 sterling. Similarly
a clerk employed in Cyprus would have his pension upon the
same basis. At that date (June 1927) sterling was gold
and therefore in Mr. Reid’s opinion the Bank’s obligation
was to pay pension in Turkish pounds gold, for these were the
only Turkish pounds 110 of which were equal to £100 sterling.
(The Turkish paper pound was then about one-eighth
of its gold value). Mr. Reid’s evidence is a clear admission
that the pounds Turkish of pension are gold pounds, and
that the Bank’s obligation is to pay these gold pounds.

So much for the manner in which appellant has considered
his obligation to pay salaries from the introduction of paper
currency in Turkey. 1 now return to consider appellant’s
claim that there is no express agreement between the
parties that respondent’s salary of Liq. 45 was gold. To
estublish this argument appellant must show that *“ pounds
Turkish at 110" does nobt express pariby between two
currencies in gold. He, therefore, pleads that the rate of
exchange of 110 Turkish gold pounds to 100 English pounds
was merely a conventional rate of exchange. The ratio
of 110 to 100 expresses either a relation existing in fact
between the Turkish gold pound and the English gold pound,
or a relation agreed upon between the parties, which ariging
out of agreement they can change from time to time.
Appellant’s manager for Cyprus states: ‘‘ The basis of
payment of pensions and salaries is gold, but I say the
fixed ratio is 110 to 100. This is a conventional ratio.”
A little later in his evidence Mr. Jones says: * The 110
to 100 is the parity between Turkish gold pound and English
sovereign. The convention is the same thing, Parity is
the value of gold coin in one country in relation to that of
another.” It is obvious that the ratio of 110 to 100 cannot
be a relation dependent on any convention and at the same
time express parity in the gold coins of two currencies.
Mr. Jones’s contradictory evidence on this point shows how
embarrassing it is for the appellant to contend that the
ratio of 110 to 100 expresses at one and the same time a
relation agreed upon between the parties, and also parity
between the gold coins of two currencies. Appellant’s
counsel apparently took a view different from that of
Mr. Jones for he stated in argumenti: ** The ratio of 110 to
100 was the actual relation of Turkish gold pounds to English
gold pounds.” In answer to a quesiion by the Court as
what was the Turkislt pound referred to in appellant’s letter
of 29th September, 1931, (Bxh. A.D. 7)as * Ltques at 110"
counsel for the appellant said : * There i3 no Turkish pound
that bears to the English gold pound the relation of 110 to
100 other fhan the Turkish gold pound.” Appellant’s
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claim that the ratio of 110 to 100 is a conventional ratio is
contradicted by the evidence of Mr. Jones, by the statements
of the Bank’s counsel in the argument before this Court,
and by the evidence given in Chakarian Case and Esmerian
Case. This claim further is definitely disproved by evidence
which the learned trial Judge accepted as correct—evidence
which was not cross-examined upon—that the ratio of 110
to 100 is a real ratio between the Turkish gold pound and the
English sovereign in that it expresses the respective weights
of the two gold coins, and the Court has made a finding
of fact to this cffect. The evidence thus shows that there
was an express agreement between the parties that the Ltqgs.
45 of salary were gold pounds, as the Court below has found.
Appellant agreed in his letter (IExh. A.D. 7) to pay respondent
a monthly pension of “ Litques 28.80 &4 110=Lstg. 26.3.8.”
Counsel for the Bank definitely admitted—and in face of
cvidence he coulidt not do otherwise—that the only Turkish
pound bearing the ratio to the Linglish sovereign of 110
to 100 was the Tarkish gold pound—a faet which is proved
beyond all doubt by the ecvidence. The inference of
necessity to he drawn from counsel’s admission is that the
appellant has agreed that the *“ Ltques 28.80 ¥ of pension
are gold pounds. Notwithstanding this counsel contends
that the Privy Council decided in Chakarian v. The Ottoman
Bank (1) that the salary was not gold. The issue raised in
that case was whether or not tlic plaintiff had been wrong-
fully dismissed. After finding on the imain issue that
the decision of the lower Court was correct the judgment
states that it agrees with the view of the Supreme Court
“hoth us to the measure of damages and the basis on which—
for that purpose—the pension to which the respondent
would have been entitled is to be calculated.” The only
alteration made is to substifute the proper date in accordance
with the Pensions Regulations on which the pension is to he
calculated, and further that the rate of exchange to be taken
for conversion of the pension into sterling is the rate at the
date of dismissal. As I understand Lord Thankerton’s
judgment it expresses no opinion upon the question of
whether or not the salaries are payable on a gold basis.
The facts in the present case are quite different from those
in Chakarign Case, and any finding by the Privy Council
upon quite dissimilar facts would not be binding on this
Court. ‘The guestion of fact to be decided in this case is
as to the meaning to be placed upon the term “ Liques at
116 **, which the appellant uses to define the Turkish pounds
he admits liability to pay respondent as pension. A decision
of the Privy Council on other fucts, even if there were
such @ decision, wouall not preclude the trial Court from

(1) (1930) A.C. 277.
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making a finding upon quite different facts. On this point
I would refer to the Esmerian Case in which both the trial
Judges held that the pounds Turkish of salary are gold
pounds, and they assessed damages upon this basis. This
judgment was upheld on appeal, at the hearing of which
the decision of the Privy Council in Chakarian Case was
cited. 1If the appellant Bank had considered that the Privy
Counecil had decided that salaries were not payable upon
a gold basis, they were bound to succeed on an appeal to
the Privy Council in having the damages substantially
reduced, as having been assessed upon a wrong principle.
The appellant Bank, however, did not think fit to appeal,
or rather, abandoned its appeal after obtaining conditional
leave.

It is important to bear in mind that in whatever manner
pensions are paid by the appellants they must be the same
for all their employees. 1 will cite the view I expressed
on this point in the Esmerian case, the file of which is by
agreement of the parties before the Court on this appeal.
 Thig * Capital Fund ’ {the Pension Fund) was provided
by the Bank when the fund was constituted in Turkish
pounds, worth 18s. sterling, in other words, pounds gold.
The contributions, both by the employees and the Bank,
before, during and after the War, have always been in gold,
as they are at present. Mention is made in the evidence of
an officer of the Bank retiring in Cyprus and being paid
his pension in sterling. This confirms the view that the
pension scheme is one and must be the same for all employees
of the Bank irrespective of where they perforin their service.
There being one fund for all the employees of the Bank,
of which the capital and the contributions are gold, there can
be only one mode of calculation of pension, viz., in the same
species of money as the Fund and its contributions.”

The exhibits preduced show that the contributions to the
Pengion Fund are made by deduction from the salary in
basic Turkish pounds and not from the amount in paper
actually paid to the employee. The appellant is, therefore,
obliged to argue that pounds Turkish (Ltques), in which
all salaries have always been expressed in the Banlk's hooks,
means Turkish gold pounds as regards deductions for the
Pension Fund, but paper pounds as regards salaries and
pensions. Mr. Jones has stated that respondent’s salary
of Ltques 45 could be paid in paper pounds (worth about
one-tenth of the gold pound). No attempt was made to
prove this allegation. Counsel in argument made a similar
subnuission that if the Turkish pound became worth only
one penny the Bank could discharge its obligation to respon
deunt by paying him 45 pound notes worth one penny eacl
in English currency. If the appellant were of opinion
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that he could discharge his obligation to respondent by
paying him a monthly pension of 28.80 pounds paper it
is surprising that he should have admistted liability fo pay
a pension ten times greater than he is obliged by law to pay.

The appellant is in a serious dilemma if the * Ltqs 7 of
salary are not gold pounds they must be Turkish paper
pounds, for these are the only twoe kinds of pounds existing
in Turkish currency. They cannot possibly be paper pounds
because 28.80 of such pounds are not equivalent to £26.3.8
sterling, but only to about £2.10.0 siterling. There is no
intermediate pound lying between the gold pound and the
paper pound. The appellant Bank in its lefter (Exh,
A.D. 7y has defined the pounds of pension which they admit
the liability to pay, i.e, * Ltques at 110.* By the very
terms of this definition paper pounds are excluded. The
only pound remaining which ean come within the definition
is the gold pound. In iny opinion all the evidence at the
trial and the evidence in the two other eases which are before
the Court on this appeal all lead to one conclusion and that
is that the salaries of the employees of the appellant Bank
invariably shown in the bank’s books as ¢ Ltqs ” are Tuarkish
gold pounds.

Appellant’s obligation Dbeing to pay the respondent a
certain number of Turkish gold pounds per month it remains
to consider how such obligition can he discharged for the
purposes of a judgment in Cyprus. Counsel for the
respondent submits that there is o contract expressed in
foreign corrency and, whatever debt is created, it must he
paid in local currency at the actual rate of exchange when
the ieht hecomes due ; that is to say, so many pounds in
Cvprus eurrency should be given to the plaintiff to enable
him to buy the foreign currency due to him, as if it were
a4 commodity.

In the case of Di Fernando v. Simon, Smils and Co., Ltd. (1)
the Court held that, where damages for a breach of contract
are fixed in a foreign currency, for the purposes of a judgment
of an English Court those damages must be translated into
English currency at the rate of exchange prevailing at the
date of the breach.

T Barry v. van den Hurk (2) Baithache, J., expresses the
same view saying . . . .Y the damages must be fixed as at the
date of default, and therefore the sum to be awarded as
damages is such a sum in Fnglish currency as would at the
rate of exchange prevailing at the date of defanlt produce
the sum 'n foreign currency.”

(1) (1920) 2 K.B. 704,
(2) {1920} 2 K.B. 709,
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In the 8.8. Celia v. 8.8. Voliturno (1) the House of Lords
follow the decision of Di Fernando v. Simon, Smits and Co.,
Ltd. Lord Buckmaster and Lord Parmoor each cite with
approval the following passage from the judgment of Vaughan
Williams, L.J., in Manners v. Pearson (2): It seems plain
that his mode of computing the value of foreign currency
in English sterling, and thus converting the one currency
into the other, is based upon the damages for the breach
of contract to deliver the commodity bargained for at the
appointed tiine and place, and, if this is so, it follows that
the date as of which the value must be ascertained is the
date of the breach, and not the date of the judgment.”
These authorities establish now beyond any doubt that
where a person has a judgment for a debt in a foreign
currency the Court will order payment to be made in so
much local currency as will purchase the foreign currency
on the date the debt is payable.

The decision appealed from being as to the meaning of
the contract between the parties, and thus purely a question
of fact, the appellant Bank could ouly succeed if it established
that the decision was such as could not reasonably have been
arrived at upon the evidence. 'This the appellant has
entirely failed to do. I fully concur with the conclusions
arrived at by the learned trial Judge—conclusions that are
amply supported by the facts proved in evidence. For
the reasons 1 have stated I am of opinton that this appeal
should be dismissed with costs, and the cross-appeal
dismissed without costs.

BERTSIOS, J.: This is an appeal from a judgment of the
Divisional Court, Nicosia, whereby the defendant Bank
was adjudged to pay the plaintiff : {a¢) A monthly pension to
the amount of 28.80 Turkish pounds gold to be translated
into Cyprus currency at the rate of exchange prevailing
on the date when the pension became due; (§) To pay the
plaintiff*s pension which became payable on the 31st January
1932, i.e.,64 % of 45 Turkish pounds gold,in Cyprus currency,
at the rate of exchange prevailing on the 31st January, 1932 ;
(e) Costs of this action, but no order as to interest.

The first ground of appeal is that the Court below has
found erronecusly that the salary of the plaintiff was 45
Turkish goldl pounds, and this ground is based on the
following reasons :—

{«) Because there is no express agreement that the
plaintift’s salary should be in Turkish gold pounds ;

(1) {1921) 2 A.C. 544.
(2) (1898) 1 Ch. 581.
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(b) Because the plaintiff from 1921 to February, 1923,
when serving in Turkey was not getting hig salary
in Turkish gold pounds, nor in a sum equivalent to
45 Turkish pounds gold ;

(¢) Because from February, 1923, up to the year 1925,
and from September, 1931, to 31st December, 1931,
during which time the sterling was off the gold
standard, the plaintiff was receiving his salary not
in gold or in equivalent o gold.

Before dealing with the first ground of appeal it may be
as well to state shortly the circumstances of this case.
The respondent (plaintiff in the action) entered the service
of the defendant Bank in March, 1903. He joined the
permanent staff in the year 1905, when he signed the
Regulations known as the “ Caisse de Pensions et de
Retraites ”* which formed the contract between the plaintiff
and the defendant Bank. Plaintiff, according to his own
cvidence, served in Turkey from May, 1922, to February,
1923, with a salary of 45 Turkish pounds gold per mensem.
In February, 1923, plaintiff was transferred to Cyprus.
Before leaving for Cyprus the IDdirector of the personnel,
Mr. Scanziani, who gave him the order of transfer to Cyprus,
is alleged to have told plaintiff, as regards his salary, that
it would be the same as formerly, and that he was going
to draw it in parity, namely, 110 Turkish gold pounds to
100 English. Before coming over to Cyprus plaintiff was
drawing 45 Turkish pounds a month. When he came to
Cyprus, plaintiff was appointed Manager of the Larnaca
branch establishment of the defendant Bank with a salary
of 45 Turkish pounds gold, and not paper, according to his
contention, its equivalent in sterling being £40.18.1,
which he was actually receiving in Cyprus, apart from
his subsequent increases, amounting to about £4, in
form of indemnity. On the 30th December, 1930, he got his
salary for the month as above, namely £40.18.1 equal to
45 Turkish pounds gold, less his contribution to the Pension
Fund, that is to say, he was paid in parity, as told before he
left for Cyprus. On the 19th September, 1931, he received
a letter from the Regional Manager of Cyprus branch of
the Bank, Mr. H. L. Jones, by which he was informed that by
order of the General Management he was to be retired on
pension as from 1st January, 1931. The date of the General
Management’s letter putting him on pension was the 17th
September, 1931, when the gold standard was still in force.
The English sterling went off the gold standard on the 21st
September, 1931. On the 5th October, 1931, plaintiff
wrole a letter, in which he said that he was going to discuss
the amount of his pension which ought to be calculated on
the sum of Ltgques gold 43, ete. Plaintiff stated that he
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called it gold, inasmuch as it was always calculated at 110
to 100 which is, according to his contention, the ratio of
Turkish and English gold coins. On the 30th September,
1931, he got his salary of £40.18.1 less contribution
to the Pension Fund, but he said that there was then a
depreciation of about 20 per cent. in sterling, and on the
5th October, 1931, he wrote a letter to the defendant Bank
as fo his pension (though not specially as to his salary),
which, he says, was in the nature of a protest against the
way his pension had been calculated by the General Manage-
ment. The defendant Bank by a letter of the General
Management refused to pay any attention to his claim.
Hence the present action.

Coming now to the first ground of appeal, with which 1
propose to deal, counsel for the appellant Bank argued in
this Court that ¢ the plaintiff used to get 45 Turkish pounds
basie, that this would be either 45 Turkish paper pounds
or what was legal tender for the payment of 45 Turkish
pounds to the plaintiff.” He, furthermore, argued that
in the year 1922 the legal tender was the paper pound, and
one could pay plaintiff only 45 Turkish pounds paper.

According to plaintift’s evidence, while at the head office
at Constantinople at that time, he was drawing £27 sterling,
a gsupposed equivalent to his salary of 45 Turkish pounds and
not £6 as he would, if Mr. Clerides’ argument were correet.
The defendant Bank obviously did not even ever dream
of acting in accordance with Mr. Clerides’ theory. It would
appear, however, that owing to the rapid depreciation of
the Turkish paper pound, the Bank itself fixed a rate, which
was not the actnal and real rafe of exchange. According
to plaintiff the actual rate of exchange at that fime was
7.85 paper Turkish pounds for an English pound.

Now, before discussing the points raised in the grounds
of this appeal, I consider it necessary to deal first shortly
with the evidence of some of the main witnesses in the case.
Plaintiff in his cvidence stated that he called hiz salary
gold because it was always caleulated at 110 to 100, which
is the ratio of Turkish and English gold pounds ; he further
stated that this ratio of 110 to 100 was 1 reality and not
conventional, as contended for the defendant Bank,
because this calculation of 110 to 100 i3 based on different
weights of two gold coins. He added that this ratio of 110
to 100 was the parity between the two pounds, and that
he received his salary on this hasis, which represented actual
relative values. Plaintiff’s witness, Ohanes Chakarian,
stated in evidence that after January, 1921, in Turkey they
got such salary as would enable them to convert on the day
of payment into money which would buy equivalent of their
salary in gold, but that in May and June the Bank stopped
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this method and the employees protested. This remains
uncontradicted. So the salaries were received by the
cmployees under protest. Now this equally applies to
plaintiff (respondent), who said that the Bank had fized the
rate, and his salary of 45 Furkish pounds was thus reduced
to £27—they would be equivalent of his salary in sterling.
The same witness Chakarian said in evidence that, when he
came gver to Cyprus in May, 1923, the relation of 110 to 100
wasg a real one. According to the evidence of these two
witnesses, i.e., the plaintiff and Chakavian, the salary of
the employees of the Bank was calculated at 110 to 100,
and that was the ratio of the Turkish and English gold
pounds, 110 Turkish gold pounds being the equivalent 100
English gold pounds. Referring to the same point the
Regional Manager of the Ottoman Bank in Cyprus, stated
in evidence that the defendant Bank in Cyprus pays its
cemployees at the rate of 110 to 100, which is a conventional
rate. But further below on same page made the following
statement ; ‘‘ When plaintiff came to Cyprus we were
working on 110 to 100, which was not the real rate but the

‘Jegal rate!” he calls it first a conventional rate and then

a legal rate. 1 don’t know what he meant, when in this way
he described the rate, but one thing is quite clear, that the
counsel for the defendant Bank, addressing this Court,
said distinctly that the ratio of 110 to 100 is a conventional
ratio, and when asked to say what he meant by this expression,
he said that conventional ratio is a ratio agreed to between the
Bank and the employees. The witness for defendant Bank,
Mr. Jones, said, further, the following : ** The basis of pay-
ment: of salaries and pensions is gold, but I say the fixed
ratio is 110 to 10¢. This is a conventional ratio.” So
the witness calls it this time a conventional ratio only!
Later, however, Mr. Jones, dealing with the very same
subject, stated that the 110 to 100 is the parity between
Turkish gold pound and English sovereign, and he, further,
gave quite an accurate definition of the expression * parity
as follows: ¢ Parity is the value of the gold in coin of one
country in relation to that of another.”” No doubt that the
latter opinion of Mr. Jones as to ratio is sound and correct.
Indeed, the ratio represents relative weights of the same
matter. Therefore, it cannot be the subject of variation
by agreement, namely conventional. How can it be conven-
tional, when it expresses the relation that exists in fact ?
Consequently the figure 110 cannot be anything else but
Turkish pounds gold, corresponding to £100 which represents
sovereigns according to the evidence of the same witness.
The same witness, Mr. Jones, stuted that the defendunt Bank
is a Turkish Bank, and all its contracts are drafted in Turkish
pounds ; also that the plaintifi’s salary as that of other
officials iz fixed on Turkish pounds, and his pension also
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is fixed on Turkish pounds. Consequently the defendant
Bank’s obligation is to pay his pension in Turkish pounds
under the contract. As a matter of fact the Direction
Générale of the defendant Bank by a letter dated the 17th
September, 1931, informed the plaintiff that, as from the
1st January, 1932, he was to be retired on pension, and that
the pension payable to him was on the following basis :
“Titques 28.80 at 110=£ st. 26.3.8.” So plaintiff’s pension
wag fixed at 28.80 Turkish pounds, at the rate of 110 to 100.
I have already stated that from the evidence adduced it
is quite clear that the figure 110 is unquestionably with
reference to gold. That being so, plaintiff’s salary of 45
Turkish pounds must be 45 Turkish pounds gold, and
necessarily his pension being the 649, of such salary must
be gold. But, even assuming that plaintift’s salary was
not gold, his pension must be in gold on another ground.
Mr. Jones said that the Pension Fund, referred to in the
Regulations, is a separate fund, and that the contributions
to it are contributed in parity of 110 to 100 by the employees
of the Bank. Namely, in other words, the contributions
50 paid by the employees of the Bank are in gold. It
clearly follows that the pension which must be paid out of
such Pension Fund must be in gold. To strengthen this
view, however, let me deal with some other parts of Mr.
Joneg's evidence, Mr. Jones said that in the contract of
the plaintiff the pound referred to may have been the gold
pound or paper pound. But plaintiff joined the Bank
in the year 1905, when the only pound cxisting was the
Turkish pound gold, a fact of which Mr. Jones must certainly
have been cognisant. How then could the pound referred
to in plaintift’s contract have been a Turkish paper pound?
The paper Turkish pound, as a fact, was unknown in Turkey
prior to the promulgation of the paper currency Law in the
year 1915. Again Mr. Jones stated that, if plaintiff had
45 pounds per month, it was worth 45 Turkish ponnds paper
money according to Law in Turkey. But, according to
plaintift’s evidence, the 45 pounds paper money was
approximately equal to £6 only. If so, why the defendant
Bank should have paid plaintiff £40 in sterling as an
equivalent of 45 paper Turkishpounds?  This isanimpossible
proposition. Mr. Jones in his evidence also said that on
the 5th October, 1931, plaintiff wrote a letter to him in
which he was raising the points he has raised in this action.
He referred the matter to the Direction Générale and
communicated their reply to the plaintiff. In the reply
in question, being clearly of an evasive nature, they said
that plaintiff’s elaims were contrary to the Regulations.
But Mr. Jones quite rightly, when asked, replied that there
is nothing in the Rgulations as to these points,

1933.
Apl‘il 7.

OTTOMAN
Bawnk
",
Idascavo-
POULOY
{No. 3).



1933.
April 7.
QTroMan
BanNk
1

Dascaro-

FOULOS
(No. 3).

206

So far, I think, T have sufficiently dealt with the main
parts of the evidence of the Regional Manager of the
defendant Bank, Mr. Jones. Now I come back to some
points raised by counsel for defence in this Court. Mr.
Clerides argued, inter alia, that, even if there was an express
agreement hetween the plaintiff and the defendant Bank
that his pension should be £26.3.8. sovereigns the Bank
could pay him the same amount in currency notes.

But by the agreement based upon the Regulations what
the defendant Bank is bound to pay the plaintiff is not the
amount of £26.3.8, but that of 28.80 Turkish pounds gold.
And to pay it, they must pay its equivalent in Cyprus
currency notes at the rate of exchange existing on the day
on which the amount of the monthly pension of the plaintiff
becomes due and payable, inagsmuch as our Courts in the
Colony have no power to order payment except in local
currency. Consequently the case In re Société Intercom-
munale Belge in 49 T.L.R. 8, cited by Mr. Clerides, is
not applicable to the present case. But the case of Société
des Hotels Du  Touquet-Paris-Plage v. Cumming (1)
is applicable. In the case Manners v. Pearson and Son (2)
Vaughan Williams, L.J., although he had delivered a
dissenting judgment, did not as regards the principle
concerning the rate of exchange differ from the rest of the
Court, He explained his view as follows :(— * It seemns
clear that in an action in whatever form in English
Courts for the recovery of a debt in a foreign currency the
amount of the English judgment or order must be expressed
in English currency, and that the amount of the English
judgment or order must be based on the quantity of English
sterling which one would have to pay here to obtain in
the market the amount of the debt payable in foreign
currency, namely, the amount payable, according to the rate
of exchange.” Mr. Jones must have been cognisant of the
principle stated by Vaughan Williams, L.J., when he said
that with £26.3.8 Cyprus currency notes offered by the
Bank, plaintiff could not buy 28.80 Turkish gold pounds.
Counsgel for defendant Bank ingisted on saying in this
Court that the ratio of 110 to 100 was a conventional one,
between the Bank and its employees. But in answer to a
question put to him by the Chief Justice on this point,
he admitted that outside the Bank any one would obtain for
110 Turkish pounds gold 100 English pounds sterling.
He thus in effect admitted that the relation was not con-
ventional but a real one, which is directly contrary to his
submission, for which he so strenuously conteuded through-
out the appeal. I have forgotten to say that Mr. Jones

(1) (1921) 3 K.B. 459 at p. 462,
(2) (1898) 1 Ch. 581.
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stated in evidence that after January, 1932, there was a
free market for gold in Cyprus, as there was in England,
the sovereign in such free market being worth 23s. about.
Consequently his statement that one paper pound sterling
is equal to a sovereign, is contrary to fact.

Counsel for the defendant Bank replying to a question
from the Bench said the following : ‘* There is no Turkish
pound that bears the relation to the Inglish gold pound
of 110 to 100 other than the Turkish gold pound.”

But, what was the plaintiff’s salary which was freated
as the basis upon which the amount of the pension payable
to him had been calculated % Both parties agree that the
plaintiff is entitled to receive as pension 64 %, of the salary he
wag drawing on the 318t December, 1930.  This pension the
Bank state in their letter amounts to “ Ltques 28.80 at 110
that isto say £26.3.8 in pounds. As, however, the Cyprus
pound, in the same way as the English sterling, was on the
date in question,i.¢.,on the 315t December, 1930, on the gold
basis, unquestionably the £26.3.8 arec pounds sterling gold.
Consequently, the pension having been fixed on the 31st
Deeember, 1930, as £26.3.8 gold, it must continue to be
g0 paid irrespective of what may happen to English or
Turkish currency after the 31st December, 1930. Apart
from this, the decision fixing the plaintiff’s pension was taken
by the General Management on the 17th September,
1931, when sterling was still gold. Therefore, the sum
of £26.3.8 fixed by the General Management are gold
pounds. No fall of sterling was contemplated on that day.

Counsel for defendant Bank also argued in this Court
that the Privy Council’s decision in Chalkarian’s case governs
the present case. The Privy Council, however, by ftheir
judgment showed that they never for one moment accepted
appellant’s contention that the Bank could discharge its
obhligations by paying one Turkish pound paper for each
hasic pound of salary, with which basic pound I propose to
deal later. Tt is more than likely that the Bank’s coungel
at the hearing before the Judicial Committee showed the
same common sense as the Bank’s counsel did at the trial
of that case before the District Court, where Mr. Ronald
Smith said that he was unable to support such contention.

I may perhaps deal with another point of plaintiff’s
evidence with reference to the salaries being paid on a gold
basis by the defendant Bank,

Plaintiff stated in evidence that on the 31st December,
1930, he had received his month’s salary in money
equivalent to gold. This stands uncontradicted. It is a
fact thal on e 31st December, 1930, the pound sterling, and
so the Cyprus paper pound note, was on the gold standard,
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Consequently, 110 Turkish pounds was equivalent to £100
sovereigns. The ratio was then, as always, 110 to 100. If
110 Turkish pounds were equal to 100 sovereigns, i.e., gold,
certainly the 110 was gold, as the rate of 110 to 100 was the
parity between the English gold coin and the Turkish gold
pound. It would be ridiculous to contend that the figure
110 was with reference to Turkish paper pounds, being well
known that 110 Turkish paper pounds at that time were
hardly equivalent to £11 sterling. Therefore, on the
31st December, 1930, when plaintiff drew his salary for the
month, the 110 Turkish pounds should of necessity have
meant 110 Turkish pounds gold. 8o the salary which
plaintifi received at that date was money equivalent to gold,
ag he himself rightly stated in evidence.

Counsel for defendant Bank arguing in this Court said
that in the same way the Government of Cyprus, even if the
£1 currency note be depreciated, will pay the salaries
to its employees in currency notes of £1 each. The Govern-
ment of Cyprus, however, dealing with its own monetary
unit, has got the power to do so and say, as it were ex
composilo or xata cwbipyy, that a gold sovereign shall be
equal to £1 currency note. But what power such
Government can have to adopt the same course in dealing
with foreign money? How can the Government of Cyprus
interfere with the monetary unit of a foreign country, e.g.,
Turkey, and say that one Turkish pound gold is equal to
one Cyprus currency note¥ By what international author-
ity or any other legal means could the Government of Cypras,
without manifestly violating what we know as the comity of
nations, oblige the holder, say, of 50 Turkish pounds gold
to sell same in Cyprus fo £50 Cyprus currency notes of one
pound each, being well known that such Cyprus currency
note or English sterling is off the gold standard and that the
Turkish gold pound is higher in value by 3s. or 4s. according
to Mr. Jones’s evidence? According to Mr. Jones both in
England and Cyprus there was a free market for gold, as T
have stated above, notwithstanding the existence of
various orders and proclamations by virtus of which
currency notes had become a legal tender. The
Government i8 ih a pogition to make any conventions
regarding currency, and such conventions are binding on
all its subjects, inasmuch as the Government conventions
have the force of law, if s0 made to have. But other
conventions would be binding only upon the parties to the
convention.

Counsel for the defendant Bank dealing with paragraph 1
{a) of appellant’s grounds of appeal, argued thai there was
no express agreement that plaintifi’s salary should be 45
Turkish pounds gold. But plaintiff jeined the Bank in
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the year 1905, when there was but one legal tender in
Turkey, namely the Turkish gold pound. The same counsel
arguing in this Court stated that the plaintiif’s salary right up
to the year 1915 was admittedly in gold. What other
express agreement then is required ? By paragraph 1 ()
of the grounds of appeal it is, further, admitted that even
right up to the year 1921, in spite of the promulgation of
the currency Law in Turkey in the year 1915, plaintiff was
receiving his salary in gold. This is quite clear because the
said ground of appeal reads: * Plaintiff from 1921 to
February, 1923, when he was serving in Turkey was not
receiving his salary in Turkish pounds gold, nor in a sum
equivalent to Turkish pounds gold.”

As to the period of 1921 to 1923, plaintiff has already
given an explanation, having said that the Bank had
itself then fixed its own rate, in consequence of which he
was drawing during the period in question only £27 sterling
a. month, the would-be equivalent of his salary of 45 Turkish
pounds gold. The witness for plaintiff Mr. Chakarian
stated in evidence, ag T have already mentioned, that all the
Bank officials duly protested against this arbitrary fixing of
the rate of exchange. From Exh. A.H.R. 5, namely,
a decision No. 12 of the General Management appearing
on p. 93 of the ‘ Record ", it is clear that from July to
September, 1920, the salaries of the stafi were being paid
on the average of the selling rate of the pound sterling
registered at the Head Office during the three months April
to June, and that that rate worked out at 451 piastres for
sterling. So the actual rate of exchange at that time for
sterling was 451 piastres. But from an extract from Minutes
No. 17 of the Management Committee, dated the 18th May,
1921, I notice that the mode of payment of the staff salary was
changed, and the salaries for May and June, 1921, were no
longer being paid on the average of the selling rate of the
pound sterling, but at the rate of 451 piastres the pound
sterling for basie salaries up to £tgqs. 55, which rate was
fixed by the Bank regardless of what the average of the selling
rate of the pound sterling was. This last decision was
maintained in force up to the 27th August, 1923, when
another rate 410 piastres for sterling was applied. There
is nothing, however, in evidence to show what was the real
rate of exchange from May and June, 1921, to August, 1923,
Plaintiff had gone to Cyprus long before August, 1923,
namely, in February, 1923. From his evidence alone we
are informed that the actual rate of exchange at that time
was 7.85 paper Turkish pounds for an English sovereign,
and that he was drawing £27 a month, an alleged equivalent
of this basic salary of 45 Turkish pounds gold, resulting
from the arbitrary fixing of the rate of exchange by the
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defendant Bank. From the foregoing I can rightly gather
that the arbitrary rate in question so fixed by the Bank was
the one of 451 piastres for sterling, as against which Bank
officials protested, as stated above, and never consented to it,

Counsel for defendant Bank said that plaintiff used to get
45 Turkish pounds basic, and that this would be either 45
Turkish pounds paper or what was a legal tender for the
payment of 45 Turkish pounds to the plaintiff. But this
is an inconsistent and unintelligible statement. If a basic
pound means a paper pound why should they not have called
it so, and why they have not oifered the plaintiff 28.80
paper pounds Turkish as his pension, that is to say in
sterling between £2 and £3 approximately, in place of the
£26.3.8, which they agree he is entitled to? From all the
material before the Court in this appeal it is abundantly
clear that there is the widest divergence between the basic
pound and the Turkish paper pound. (See decigion of the
(General Management dated the 27th August, 1923, on p. 95
of the Record). In the case of Esmerian v. Oltoman Bank
I stated the following as to the * basic ’ pound :

‘“ The decision of August, 1923, states, inter alia, the
following : * The basic Turkish pound will be converted into
paper in accordance with the co-cfficient 4,1, Butin order to
convert the basic Tuwrkish pound into paper, it must be
gsomething other than paper, because a paper currency
cannot possibly be converted into paper. One thing can
only be converted into another thing of a different
nature or genus. Money can only be converted from one
kind te another. Consequently, this something, which
is to be converted into paper, can only be gold. That the
basic Turkish pound, therefore, referred to in the
decision of August, 1923, means the gold pound cannot be
open to doubt,””

It is, therefore, very surprising indeed that such
a clear distinction bebtween the two expressions
should bhave escaped the atiention of the learned counsel
for the defendant Bank. The case of Esmerian v. Qttoman
Bank, which has been treated by conseni as an exhibit in
this case, was an action for wrongful dismissal. For the
purpose of establishing the amount of damages to which,
in my opinion, the plaintiff in that case was cntitled,
T dealt with the question of the rate of exchange, at which
he was being paid his salary, at a great length. T will
read some other passages from my judgment in that ease,
which have a direct hearing en the point under consideration
in the present case. I am reading from pp. 19, 20, 21
and 22 of my judgment as follows :

“¢The actual paper pound and the basic pound of
salary having become s0 different in value, the Direction
Générale makes in February, 1920, an important decision,
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made undoubtedly with the sole object of maintaining the 1933,
true nature of the salaries of all its officers, viz., the *PUL T
Turkish gold pounds.’ OTroMax
¢ Decision No. 13,022, Bang
% By decision of the General Management : DaseaLo-

“The salaries of the staff in Constantinople and of the rouros
Agencies in Turkey, actually profiting by the percentages (No. 3).
and the allowances, will henceforth be payable in the
following manner : As from the 15th January, 1920, the
gross monthly salary of each employee will be converted
into pounds sterling at the rate of 110 Turkish pounds for
100 pounds sterling and the proceeds of conversion so
obtained will be paid to each employee in Ottoman Treasury
notes at the average selling rate of the pound sterling
during the three months immediately preceding the current
month,

“For example an employee whose monthly salary
was £tq. 55, would receive 2X°—=£50 sterling. Ii the rate
of exchange for usterling was 481 piastres, as it was,
for example, in January, 1920, the salary actually received
would be 50x451=22,550 piastres, or 22550 Turkish
paper pound notes. This method of paying salaries was
continued up to Angust, 1923, when the Direction Générale
make the following decision (see Exh. AE. 3):

‘i ¢ Salaries of the Constantinople staff for the month of
August will be paid in Turkish paper pounds on the following
basis: The basic Turkish pound will be converted
into paper in accordance with the co-efficient 4.1, or at
the rate of 410 piastres paper for Turkish pound of salary.’

% Thisisin effect equivalent to thelast rule fixed for sterling
by the Direction Générale in May, 1921, viz., 451 piastres.
The first thing to note about the decision is that it omits
all reference to sterling, and secondly that the rate chosen
by the Direction Générale was not the true exchange rate.
The Turkish paper pound was continuing its downwards
flight, and this, to my mind, was the reason of the decision.
The Direction Générale was unwilling to keep pace with the
rapid descent of the Turkish pound and pay 500, 600 or 700
piastres for. each £ sterling of salary. The rate of 410
piastres was much less than the exchange value. It is to
be noted that the employees in Constantinople did not
agree to this arbitrary fixing of the rate for the Turkish
gold pounds, but they had either to accept it or resign.

# It is necessary to point out that this decision only refers
to employees in Turkey. Employees in Egypt and Cyprus
continue to have their salaries paid on a sterling basis in
the manner provided in January, 1920. It is material to
examine carefully the words of the last decision, more
especially when it is remmemhered that. the Bank claims
that salaries are payable only in paper. The learned
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counsel for the defendant Bank in the last paragraph of
his address for the defendant states : The Bank would have
been justified in paying plaintiff’s salary by giving him 55
one pound Turkish notes, as such paper notes were legal
tender by law.

“ The law referred to by the counsel is in evidence and
contained in Exh. A.E. 3, Article 3 of the law in question
is as follows :(—

“¢The equivalent value of these notes shall be repaid
in gold at sight or to bearer, siz months after the conclusion
of peace, at Constantinople,’

“ From the above it appears that paper notes were to
be legal tender up to a date of six months after peace,
when they became redeemable in gold. There is nothing in
evidence to show that that law had subsequently been
altered, and that, consequently, the paper notes continued to
be legal tender even after the date fixed by the law, Have
the parties consented to the substitution of the basic
gold salary which was the only one under contemplation ¢
There being no evidence hefore the Court of any consent
on the part of the employees or of any intimation from the
Direction Générale to the staff, I pass to consider whether
the Bank has the right to change such a fundamental term
of the contract.

‘ The first thing to note is that this decision governs only
the employees in Turkey. Tt is in evidence uncontradicted
and not ¢ross-examined upon that the employees outside
Turkey are paid on the gold basis as all employees of the
Bank were up to the time of introducing the paper currency
in Turkey. The plaintiff states that had he been transferred
to Cyprus his salary of £tq. 55 would be £50 sterling =X,
From this it follows that the decision does not purport to
modify the contract of service for all servants of the Bank,
It merely attempts to do so for those engaged in a country
whose currency has become about one-ninth of its gold
value, or, to put it another way, the Direction Générale
did not decide (and the reasons why are obvious) that all
its empleyees would in future be paid 34§ of their salaries.
This' would have had the effect of reducing by half the
salaries of all the Bank’s officers in countries where the
currency is on a gold parity. To enforce such an order
would probably have left the Bank without any staff to carry
on ifts business.

¢ It is thus clear that the terms of the contract of gervice
¢ La Caisse de Pensions et de Retraites ’ are maintained in
their full vigour in the case of all employees of the Bank
in places where the currency is not depreciated.

¢TIt should be noted that there is one Caisse de Pensions,
a common fund info which all the staff of the Bank contrib-
ute equally. The contributions are made in gold arnd are
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5%, of each officer’s salary. If is in the nature of capital
and must, therefore, exist in gold. The Bank undertakes
to supplement this Fund, if it iz not sufficient to pay the
pensions. (See Article 9 of *Caisse de Pensions et de
Retraites *.) If, however, the Fund was not sufficient to
meet the calls upon it, and the Bank did not want to supple-
ment the Fund out of dividends, it had a perfect right
to terminate the employment of as many of ils officers as
it wished (vide Article 2 of ‘ Caisse de Pensions et de
Retraites *), but it could only do so upon the terms laid
down in the contract, viz., Article 21, but it has not the
right without the consent of the employees to vary such a
fundamental term of the contract.

* Chapter I1T of the ‘ Caisse de Pensions * states that all
employees will contribute to the Pension TFund ‘le 4%
de leur traitement fixe;’ and further that the amount
of the pension will be calculated upon the basis of *du
traitement fize annuel.’

¢ Before the introduction of a paper currency in Turkey
employees were paid a ® fixed salary ’, but once this money
began its downward career, the salaries paid in it were
changed from month to month and could not be described
ag ‘fixed *. One thing remains °fixe’, and that was the
basic salary in Turkish pounds which kept its gold parity.

“ This is another reason to show that in the eontemplation
of the contracting parties the salaries to be paid were to
be fixed salaries on a gold basis, and consequently that
payment in a currency which changed from month to month
was not in accordance with the ‘ Caisse de Pensions et de
Retraites °, Article 9.

“ While maintaining the payment of salaries and pensions
on a gold basis in accordance with the Caisse de Pensions
et de Retraites in the case of employees outside Turkey,
the Bank’s attempt to substitute another currency for
payment of its staff in Turkey is contrary to Article 30
of the Caisse de Pensions et de Retraites, which reads:
‘ La Direction Générale se réserve le droit de modifier le
present Réglément toutes les fois qu’elle le jugera nécessaire
et en tant que les droits ou interets du personnel ne se trouveront
pas lésés par ces modifications.’

“ [t is obvious from this Article that the Bank's right to
modify the terms of the contract between itself and the
employees is expressly limited to those modifications in
so far as they do not injure the rights or interests of the staff.

“ The variation of a fundamental term of the contract
which the decision of 27th August, 1923, attempts to carry
out, could have results disastrous to the employees. Take
the case referred to by the plaintiff (see notes of evidence on
p- 10) of an officer retiring in Cyprus and being paid his
pension in sterling. If this officer had been transferred to
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Turkey shortly before being placed on pension, his employers
could reduce his pension to half its value. This could be
done to any employee on the eve of retirement, and the
Pension Fund, consequently, would enjoy material relief.

“Once it is conceded, asis claimed by the Bank, that it
has the right to fix the number of piastres it will pay for
each ¢ bagic Turkish pound ’ of salary, it follows logically
that it can fix any number it pleases. It has fixed 410
which bears no relation to the then exchange value of the
¢ basie Turkish pound.” It could likewise fix 200 or 100,
as it thought fit. Tt may be said that, if the rate were reduced
to such an extent, the Bank would remain without staff,
and would be obliged to close its doors. This may be so
but this alleged right to vary the contract can only be tested
if pushed to its logical conclusions. Once admit there is
a right to substitute for gold a payment in paper, the Bank
can fix any rate caprice may dictate.

¢ For all the reasons set out above it is, in my opinion,
heyond any doubt established that the unjust and arbitrary
attempt of the Bank to alter a fundamental term of the
contract in the case of its employees in Turkey is a flagrant
breach of the Caisse de Pensions ef de Refraites and is
without a shadow of right., I am eclearly of the opinion
that according to the contract the *‘Caisse de Pengions
et de Retraites ’ salaries musf be paid on a gold basis.”

From the passages I have just read from my judgment
it is quite clear, in my view, that according to the ‘* Caisse
de Pensions et de Retraites " which is the contract between
the parties, salaries fio Bank officials ought to be paid on a
gold basis.

Working on that basias I adjudged the defendant Bank
in the case mentioned to pay the plaintiff the amount of
£3,000 damages. My brother Judge, with whom I sat af the
hearing of the case, likewise held that damages shouli he
assessed upon the basis of plaintiff’s salary being payable
in Turkish pounds gold.

The defendant Bank appealed to the Court of Appeal of
this Colony against this judgment, buf the appeal was
dismissed.

The President of the Court of Appeal, however, in his
judgment stated that one of the trial Judges decided in
that case that plaintiff was entitled to damages on the
basis of his salary being payable in gold. In this the
learned Chief Justice was mistaken—both the Judges,
before whom the case was heard, so decided as I have
already mentioned. Though notice of appeal to the
Privy Council against that judgment was lodged, the appeal
was not procecded with, Consequently that judgment
holds good.
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From the foregoing it follows that the plaintiff’s salary
was undoubtedly 45 Turkish gold pounds, such being
the agreement between the parties under the contract known
ag ‘‘Caisse de Pensions et de Retraites,’”” apart from the
evidence before the trial Court which amply corroborates
this view, as explained already at length. Thus, in my
view, the defendant Bank must fail on Clauses 1 and 1 {a)
of grounds of appeal, and for the reasons equally explained at
some length above, they must also fail on the Clause 1 (4)
of grounds of appeal.

Now Clause 1 {¢) of the grounds of appeal reads :—

“ From February, 1923, up to the year 1925, and from
September, 1931, to 31st December, 1931, during which
periods the sterling was off the gold standard, plaintiff
was receiving his salary not in gold or in equivalent to
gold.”

As regards the point in connection with the period from
February, 1923, up to the year 1925, it was strenuously
argued by the counsel for the appeliant Bank that plaintiff
(respondent) during that time was not receiving his salary in
Turkish pounds gold. He contended that the suggestion of
the plaintiff (respondent) that paper currency in Cyprus then
was of the same value a8 geld, according to a Proclamation
in the Cyprus Gazette, wag wrong.

A careful examination, however, of the various Orders in
Council, with regard to currency in Cyprus, shows
that the argument of the appellants iz not sound. In
Section 2 of the Proclamation, cited as the Currency Procla-
matbion, 1917, it ig laid down that ‘ the currency notes of
£10, £1 and 10s. respectively, to be issued by the Currency
Commissioner, shall be redeemed at the expiration of 18
months of the termination of the present war or before
that date, should the Government go desire.” This
Proclamation was later amended by Order in Council dated
the 31st January, 1923, as follows :—

“ The notes for the value of £10, £1 and 10s. issued under
the provisions of the Proclamation dated the 5th September,
1917, and published in the Cyprus Gazette, dated the 10th
day of September, 1917, shall continue to be current and legal
tender for a further period from 1st day of March, 1923,
until the 31st of August, 1924.”

It will thus be seen that the provision in Bection 2 of
Currency Proclamation, 1917, has not in any way been
amended, and has remained in full force and effect. It
follows that in the notes issued in pursuance of those
orders there is an obligation to redeem them in gold at the
expiration of 18 months from the termination of the War.

Now by a Proclamation under the hand of the Governor,
dated the 31st day of August, 1921, it is provided that ‘ the
31st August, 1921, shall be taken to be the date and time of
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the termination of the present war, provided, however,
that nothing herein ordered and proclaimed as aforesaid
shall be taken to affect relations between His Majesty and the
Ottoman Empire, until ratifications of a treaty of peace
with that Empire shall have been exchanged or deposited.”
The war, however, with Turkey was part and parcel of the
Great War, and this part of the war was not terminated
until the date when a Proclamation to this effect, under the
hand of the Governor, was published on p. 27 of the
Cyprus Gazette, 1924, providing as follows:— “ The 6th
day of August, 1924, shall be taken to be the date of the
termination of the war with Turkey.” 1In effect by the
termination of the war with Turkey the whole war was
terminated, especially 8o in respect of a country, like Cyprus,
where the interests of an enemy Corporation like the
Ottoman Bank were involved. (See War and Trealy
Legislation by J. W. Scobell Armstrong, on p. 210
et geq.).

The effect of this is to make the above mentioned curreney
orders redeemable in gold at the expiration of 18 months
from the 6th August, 1924. Therefore, from the date of
the respondent’s arrival in Cyprus, i.e.,, February, 1923,
until the Goid Standard Acf, 1925 (156 and 16 Geo. 5)
came into force, he was receiving his salary in paper pounds,
which were redeemable in gold at the expiration of 18 months
from the 6th August, 1924, This bears out the statement
the respondent made in his evidence that, when he came
to Cyprus, in February, 1923, the paper currency was
of the same value as gold.

Agsuming it, however, to be true that plaintiff (respondent)
was mistaken in believing that, when he came to Cyprus
in February, 1923, the paper currency was of same value
a8 gold, this could net in any way affect his rights under
the contract. The appellant Bank has already allowed
him a pension of 28.80 Ltques as from 1st January, 1932,
to which he is entitled under the contract. T have stated
above that, in my view, thiz amount of 28.80 Turkizh
pounds must be with reference to gold. Therefore, if
plaintiff, acting somewhat indifferently, omitted to vindicate
his rights as to the way of payment of his salary during the
period from 1923 to 1925 referred to above, this would not
in any way affect his case prejudicially. However, as
regards the same period from 1923 to 1925 counsel for the
appellant Bank argued in this Court that parity was not
110 to 100 exactly during such period. T take this to mean
that the difference was an insignificant one, which, assuming
even that the Bank’s allegations on thir point are correct,
probably would not have seriously, if at all, attracted
plaintiff’s attention. De minimis lex ipsa non curat.
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As to the ofther point that plaintiff got his salaries for
the months of September, October, November and December,
1931, in depreciated currency notes, and nof in gold or
equivalent to gold, without protesting, I am again of
opinion that this would not in any way affect the rights the
plaintiff (respondent) had under the contract. But plaintiff,
in any event, did not remain inactive after September,
1931. On the contrary on the Hth Qectober, 1931, he sent
a letter to defendant Bank in which, according to Mr.
Jones’s evidence, he raised the same points as in the present
case, and he contended that the letter in question was in
the nature of a protest against the way in which his pension
had been calculated by the appellant Bank. Indeed, what
then interested plaintiff vitally, according to his own
evidence, wag his pension, upon which alone for the rest of
hig life he had to depend, and not the four months’ salary,
and I quite agree with him.

The above disposes of Clause 1 (¢) of the grounds of appeal.

As regards grounds 2 and 3 of appeal, those also have been
disposed of, as a matter of course, inasmuch as they entirely
depend upon the answer to the 1st ground of appeal.

The only remaining thing now that calls for the decision
of this Court i8 plaintifl’s cross-appeal on the point that his
monthly salary of £4, described assalary in form of indemnity,
should equally be treated aspensionable. It would appear,
however, that the only salary considered as pensionable
is the one deseribed in the Regulations as * annual fixed
salary.” (Vide Articles ¢ and 15 thereof). An increase of
salary in form of indemnity presumably ought to be added to
the salary known as ¢ ficed >’ and thus become an inseparable
part of it, i.e., fized as the original salary. Still the
appellant Bank has chosen to call it an increase of
galary in form of indemnity, and in the salary book they
have made it appear in the column under the heading
‘“ Indemnity », and not under that of * Salary », obviously
thus intending to draw o distinction between the two terms,
i.e.,, a “salary ” and an “increase of salary in form of
indemnity.” Plaintiff, though in control of all the books of
the defendant Bank, does not seem to have ever been im-
pressed by this peculiar description. He never even had the
curiogity of enquiring and asking for some explanation from
the General Management as to the object of this distinetion.
He, therefore, must be taken to have agreed and consented
to this distinetion between ** salary ** and an “ increase in
form of indemmity , and cannot now contend that the
indemnity was part of his salary for the purpose of his
pension,

Moreover, in Articles 9 and 15 of the Regulations it is
clearly laid down that the * fixed salary ' of a Bank
official is only pensionable, and not an * indemnity.”

1933
April 7.

OTTOMAN
BANK
o,
DascaLo-
POULOS
(No. 3).



1933,
April 7.
OTToMAN
Baxw
v,
Dascaro-
POULOS
(No. 3).

1934,
April 12

Lord
Blanesburgh

218

Plaintiff himself by his conduet seems to have clearly
understood that the increase in form of indemnity was not
in the nature of an ordinary increment, as provided by the
Regulations. Plaintiff, further, knew full well that under
Article 9, paragraph 2, of the Pension Regulations he was
bound to cede to the defendant Bank in full proprietorship 5%,
of his salary and the half during one year of any increment
he was receiving. He knew very well that all such sums
were regularly retained by the Bank and lodged into the
account of the * Pension and Superannuation Fund ”
for the purposes of pensions. Thongh well aware of all these
requirements of his contract, he complied only with the
requirement of Article 9, paragraph 1, but never with para-
graph 2 thercof in respect of his alleged increment of salary.

There having been, therefore, no retentions on those
increases in form of indemnity, naturally nothing could
exist in the Pension and Superannuation Fund to meet his
claim as -to pension in respect of such increases. Con-
sequently plaintiff’s cross-appeal must fail.

In the cirenmstances I am of opinion that the judgment
of the learned Judge in the Court below was right and that
his appeal should consequently he dismissed with costs.

The cross-appeal, which concerns only one minor point,
in my view likewise fails, as 1 have already stated, and
it should, therefore, be dismissed but without costs, unless
any special costs have been incurred by the respondent
in the cross-appeal,

Appeal dismissed with costs; eross-appeal dismissed
without costs.

The appellant Bank’s further appeal to the Privy Council
was heard by Lord Blanesburgh, Lord Merrivale and
8ir Sidney Rowlatt, and the judgment of their Lordships
was delivered by Lord Blanesburgh,

LorD BLANESBURGH ;

This is an appeal from a judgment of the Supreme Court
of Cyprus affirming tbe judgment of the Distriet Court of
Nicosia at the trial.

The appellants, defendants in the action, are the Ottoman
Bank of Nicosia, and the respondent, the plaintiff, is a
former official of the bank. Prior to his retirement on the
31st December, 1931, the respondent was serving in the
Larnaca branch in Cyprus and the one question which
gurvives for determination upon the present appeal is
whether the pension to which, in accordane: with the terms
of his employment, be then became entitled is, as both
Courts in Cyprus have held, a pension payable in Turkish
gold pounds translated into Cyprus currency at the
exchange of the day, or whether, as the appellant bank
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contends, it is due only in pounds of Turkish currency, or,
whether so or not is in Cyprus payable only in the currency
of the Island at the fixed rate of exchange of 100 Cyprus
for 110 Turkish pounds, and that whether the salary pounds
be gold or not. The respondent’s pension, in other words,
according to the view of the bank, so far from being based
upon gold, is really in Cyprus a sum expressed in Cyprus
currency fixed and invariable, whatever, either infringically
or in exchange, the value of that currency may be or
become. As the Cyprus pound is no longer on a gold basis,
and bears in actual exchange to a Turkish gold pound a
very much higher ratio than 100 to 110, the guestion at
issue i3 even now one of substantial consequence to the
regpondent. To the bank the issue may also be of general
importance as affecting the pension claims of other of its
retired officials in a position similar or analogous to that
of the respondent.

In 1903, the respondent entered the service of the
Tmperial Ottoman Bank, with whieh, for all present purposes,
the appellant bank may be regarded as identical. In
March, 1305, he joined the permanent and pensionable
staff, and he then signed a declaration by which he bound
himself to adhere to the reguiations governing the pensions
and superannuation fund of the bank, which, adopted by
the Direction Générale in December, 1898, had been in
force as from 1st January, 1899. These regulations, as the
respondent then further declared, formed an integral part
of the conditions of his engagement with the bank.

The regulations are voluminous. Only a few of the
articles constituting them need, however, here be specifically
referred to. By Article 2, the general management of the
bank may at all times of the year discharge an employee,
but {Article 3} he receives an indemnity from the pension
fund applicable to his cage. Each employee (Article 9)
cedes to the bank prescribed proportions of his fixed salary
and increments. These sums are retained by the bank
each month, and lodged by it to the account of the fund.
The bank, for its part, is to lodge, every month, to the same
account, 6 per cent. of the salaries of the personnel and
undertakes to make good the deficiency, if the total of the
fund, as so composed, is insufficient to meet pensions then
already granted.

By Article 14, the amount of a retired employee's pension
is fixed “ on the basis of the salary which [he] received on
the 315t December of the year preceding that in which he
is retired.” The date applicable to the respondent’s case
accordingly is the 31st December, 1930. By Article 15,
the amounst of pension iy calculated for 10 full years' gervice
at 30 per cent. of the employee’s annual fixed salary, with
2 per cent. for each of the subsequent years.
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Article 30 is striking. “ The general management reserve
unto themselves the right to modify these regulations every
time they think it necessary, and in so far as the rights and
interests of the personnel will not be injured by these
modifications.”

It is complained that the general management have, on
occagions, purported 1o exercise this power without due or
any regard to the qualification imposed by the words above
italicised. The powers of the bank, in this behalf, are not,
however, in the present case directly in question. But
incidentally the article must again be referred to,

There is in the regulations no direet statement as to the
currency in which any salary is to be paid. There is,
however, in Article 16, expressed in Turkish pounds, a
minimum ag well ag a maximum pension which employees
of a particular type may claim. A similar provision in
the case of a pension payable to the widow of a deceased
employee is to be found in Article 22. It may also be
observed that at the date of the regulations the only Turkish
pound either known or, (with the possible exception of
pounds of equivalent intrinsic value issuned in paper by the
bank itself), in circulation, were gold coins of a special gold
content, and their Lordships can have no doubt that the
reference in the regulations was a refercnce to these Turkish
gold pounds.

Nor is the salary to be paid to the respondent referred to
in any document then signed by him. The amount was
no doubt agreed, and increased from time to time. That
it was, ab initio, expressed in terms which in the result
made it payable in Turkish gold pounds can hardly be
doubted. It is, indeed, stated in evidence by the bank
that in Turkey prior to the War, the employees’ salaries
were always paid in Turkish gold pounds.

And here it may be convenient to allude to the origin, with
the meaning to be attached toif, of the eonversion of Turkish
into Cyprus pounds at the rate of 110 tv 100. To this
conversion, as has already been indicated, and as will later
more clearly appear, final importance is attached by the
bank. Cyprus pounds were here the equivalent of the
English sovereign and this particular ratio which, as is
explained, was always followed in the books of the bank
in relation to English sovereigns represented a real ratio
founded on the actual gold content of two gold coins—a
Turkish pound and an English sovereign. In fixing it, the
gold content of the Turkish pound was taken to be 7.216
grammes, and that of the English sovereign 7.988 grammes.
Tt is further in evidenez and it may here be conveniently
added that during the term of the respondent’s service in
Cyprus—certainly at the critical date, the 31st December,
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1930—the Cyprus £1 note and the sovereign were in practice
interchangeable. In Cyprus, said Mr. Jones, a witness
for the bank, there was no difference between gold and paper.
Now the respondent, on the permanent staff of the bank
since March, 1905, was, in 1923, gerving temporarily in
Constantinople. He had previously been employed in
branches in other parts of Turkey. In 1923 he was
transferred to Cyprus, and became Chief of the Larnaca
office. In that post he remained until the 31st December,
1931, when he was retired. Thenceforth he was eligible
for pension, and it is not now in question that in accordance
with the pension regulations above summarized, and in
view of his length of service, the respondent was entitled
to a monthly pension of 64 per cent. of the fixed salary
he was receiving on the 31st December, 1930. It is now
further agreed that the fixed or pensionable salary of the
respondent on that date was one which, expressed in terms
of Turkish currency was a salary of 45 Turkish pounds
per month, The first, and it may be the final, question
for determination is whether these Turkish pounds were
any other than Turkish gold pounds representing the
pensionable portion of the salary to which, under the
terms of his employment, the respondent was then entitled.
1t is vital to remember in the consideration of this question
that the respondent at the date of his retirement was being
employed outside Turkey. Had he then been employed
within Turkey—for example, in Constantinople where
the official in the Otfoman Bank v. Chakarian (1), had
been cmployed, different considerations as to  his
pension rights might have arisen. Here, however, their
Lordships are concerned only with the case of an official
of the bank who had continuously for about eight years
before his retirement been serving abroad—to wit in Cyprus.
Now it ig in evidence that on transfer for service abroad
no fresh agreement was normally entered into as to the
salary payable to the transferred employee by the bank.
In the particular case of the respondent, however, when
in 1923 he was transferred to Cyprus, he was informed by
the director of the bank, so he says, that his salary—then
a salary of 45 Turkish pounds & month, would be as formerly,
and that he would draw it in parity, that is he would draw
salary at 110 Turkish gold pounds to 100 English.
Objeetion was taken by the bank to the admission of this
evidence ; but the fact that the Turkish pounds on which the
translation inte Cyprus or English currency depended were
throughout the respondent’s service Turkish gold pounds is,
their Lordships think, clearly shown by what actually
happened iu Cyprus.

(1) (1930) A.C. 277,
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First on the 21st May, 1926, the respondent was granted
an increase in his emolument—a so0-called indemnity—
expressed as 2 Turkish pounds to be added to the 45 Turkish
pounds he was then receiving. He was granted a similar
increase as from the 1st January, 1929. It is not open to
doubt, their Lordships think, that in each case these were
and were intended to be, additions of two Turkish gold
pounds to the fixed salary then described in the same
currency.

But the most conclusive evidence as to nature of the
Turkish pounds in which the respondent's salary in Cyprus
was expressed is supplied by the salary book of the bank
framed in terms which for the present purposes are of great
significance. Kvery month the respondent on receipt of
his salary was required to sign and did sign the salary book.
The details specified are always in the same form. For
convenience their Lordships take the entry which, of those
printed in the appendix, is latest in date. It is the enfry
for January, 1929,

There, in the 1st column the name of the respondent
appears at the head of the * Directing Staff.” In the 2nd
column headed ** Salary £1q.” his salary is entered as 45,
The third column is headed * Indemnity £tq.” In this
column the respondent’s twu increases are entered as £6q. 4.
Passing over columns 4 and 5 indieating deductions from
the £tq. 49 shown in columns 2 and 3, we find under the
6th column headed * Net salary in £6q.”’ that the respondent’s
net salary is brought out at £tq. 46.75. The Tth coluimn,
the most important perhaps of all in this connection, is
headed “ Equivalent in £ s. ¢p.”: and the respondent’s
equivalent is entered at £42. 10s, Then under the 8th
column headed ‘' Total in £ s. ep., the same figure as in
column 7 is brought out, namely : £42. 10s. The whole is
signed Ly the respendent.

This entry appears to he free from ambiguity. That the
£tq. 45 and £tq. 4 are Turkish gold pounds is proved
fact not really in dispute—that the so-called * equivalent”
in column 7 is the Cyprus equivalent for a Turkish gold
pound and for nothing else. ITqually clear is it, when
the actual facts are remembered, that the real function of
this column was to equiparate in the Cyprus currency, in
which paymenf was actually being made and accepted,
ihe respondent’s contractual salary in Turkish gold pounds.

The bank does not accept this view. Even if, contrary
to its submission, based upon reasons later to be stated the
Turkish pounds referred to are held to be Turkish gold
pounds, even 80, it contends that the respondent is not
entitled, in Cyprus at all events, to any payment other than
one in Cyprus currency exchanged at the rate of 110 Turkish
pounds for 100 Cyprus pounds. Their Lordships are unable
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to accept this contention. They are satisfied that the
“ equivalent ** in Cyprus currency ascertained by that
formula was, and was infended to be, a real equivalent.
1t was merely exegetical of the basic contract. It was a
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parity in terms of gold. To both parties it was a convenience
that the salary of the respondent, stationed in Cyprus
as he was, should be paid in Cyprus currency. But the
salary remained a salary due in Turkish gold pounds, and
if it had been tendered by the bank in that form it must have
been accepted by the respondent. In short, these monthly
entries express with clearness, as their Lordships think,
the respondent’s contraetual rights in the matter of salary,
and it being now agreed that his pensionable salary on the
31st December, 1830, was 45 Turkish pounds a month,
they justify the declaration of the learned trial Judge
that the respondent is entitled to a monthly pension of a
sum equal to 28.80 Turkish gold pounds ; with as a necessary
corollary, now that Cyprus currency has so depreciated in
terms of gold, that the * equivalent ” in Cyprus currency
must be calenlated aecording to the rate of exchange,
whatever it may Dbe, prevailing at the date when each
instalment of pension becomes due.

Their Lordships have reached this conclusion without
o far considering the possible effect upon it of the fact that
whereas up to 1915 there was substantially no Turkish
pound existing other than a Turkish gold pound, there was
brought into being on 15th April, 1915, as the result of an
Ordinance of that date, an issue of Turkish paper pounds to
which were attached the privileges specified in the Ordinance.

The bank goes so far as to say, and it relies in support of
its contention on a deecision of this Board in the case already
cited, that as one result of the issue of these paper pounds,
the salaries of the bank’s employees, whatever may have
been the case before, ceased to be payable in gold. Ho far,
however, as the respondent’s salary is coneerned, it will be
found, their Lordships think, that for so long as he was
employed outside Turkey—and that is the only case with
which their Liordships are concerned—his position was
nnaffected either by the Ordinanee or by any pronouncement
of the bank fellowing upon it. In order, however, to
appreciate the true position in this respect and also to
ascertain the bearing, if any, of the Chakarian decision
upon the respondent’s rights, it is necessary to go into some
tittle detail.

By Article 1 of the Ordinance in question the Ministry of
Finance was authorized to issme £tqs. 6,583,094 of paper
money against the deposit of effective gold for 150,000,000
francs. By Article 2 the acceptance and circulation of
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this paper money exactly in the same way as cash was
made obligatory in all the territory of the Empire in all
transactions, either between private parties and the
Government or between private parties themselves. By
Article 3 the counter-value of this paper money was to be
reimbursed in gold at sight and to bearer, six months after
the conclusion of peace at Constantinople. By Article 4
such of the paper money as should not have been presented
for reimbursement within the five years following the date
fixed in Article 3 was to be prescribed to the profit of
the Treasury.

Now the effect of this Ordinance is, of course, a matter of
Turkish law, with reference to which no evidence was
tendered at the trial. But its somewhat remarkable
provisions are alluded to in the Supreme Court. It is
pointed out by Sertsios, J., that the notes were to be legal
tender only up to a date of six months after peace, an event
which the Chief Justice points out occurred on 6th Angust,
1924. 1t may also be questioned whether these currency
hotes were ever made legal tender for any payment under a
Turkish contract which by that contract had to be made
outside of Turkey. These matters, however, have not been
discussed in the Courts below and their Lordships in the
absence of evidence as to Turkish law, are not in a position
to pronounce upon them now. They need not, however,
do so0. For it is clear to them that not even in Turkey
did the bank ever assert a right to meet the claims of its
employees hitherto paid in Turkish gold pounds by tendering
them Turkish paper pounds. So far as the employees
of the hank outside of Turkey were concerned, there 13 no
indication that any change at all was made in the manner
of paying their salaries hitherto always paid on a gold basis.
As for the employees in Turkey proper the bhank did from
fime to time purport to alter the salaries, but nearly always
by way of increase. In the present case, which is not
concerned with an employee serving in Turkey at any
relevant date, these variations are not important, and their
Lordships ave, for present purposes, content to aecept the
summary statement of the Chief Justice with reference to
them that salaries in Turkey were being paid on a gold basis,
each employee receiving in Turkish currency a sum, which
had Turkish gold pounds been procurable, would have
enabled him to obtain these to a number equal to the
bank’s original figures of his month’s salary.

The bank, howover, in 1920 made the following notable
pronouncement applicable to the staff of Constantinople
and the agencies in Turkey :—

“ Ag from the 1st January, 1920, the gross monthly
salary of each employee will be converted into pounds
sterling at the rate of 110 Turkish pounds for 100 pounds
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sterling and the proceeds of conversion so obtained will
be paid to each employee in Ottoman Treasury notes at
the average selling price of the pound sterling registered
at the head office during the three months immediately
preceding the current month.”

This method of payment was followed for nearly a year
and a hall. It was superseded by a decision of May, 1921,
of the management committee, arbitrarily fixing 451
piastres—a number far less than the proper number in
exchange—as the number to be taken as the equivalent
of the pound sterling and finally, in 1923, after the
regpondent had gone fo Cyprus, the bank adopted a method
of directly converting the Turkish gold pound, * the gross
monthly salary,” into paper by treating it as the equivalent
to 410 piastres.

Now the action of the bank in this matter has not passed
utichallenged in the Cyprus Courts. It has, in the case of
Esmerian v. The Otloman Bank, been condemned as an
attempt by the bank, under cover of Article 30 of the pension
regulations above set forth, to alter a fundamental term of
their contracts in the case of its employees in Turkey. This
may or may not be so. Upon such a question their
Lordships in this case naturally express no opinion. But
they draw attention to its existence in order that the
meaning and effect of the judgment of the Board in
Ottoman Bank v. Chakarian (supra) may be made clear.

That case ig claimed by the bank as ah authority for the
proposition that the salaries of the bank’s employees are no
longer payable in gold. This claim seems to rest upon a
complete misapprehension of the decision. The plaintiff
there was an employee of the bank who, when employed
at the Constantinople office, had, as he alleged, been
wrongfully dismissed. His action against the bank,
brought in Cyprus, was one for damages for such wrongful
dismissal. For the purpose of assessing the damages, and
only for that purpose, it was necessary to value the plaintiff’s
pengion rights on the footing that he had been retired at the
date when he was dismissed. He had, in fact, received on
the 31st December of the year preceding his dismissal,
without protest or objection on his part, his salary calculated
according to the above decision of May, 1921. In these
circumstances it was held by the Board that for the purpose
of fixing his pension rights the plaintiff was, under Article
14 of the regulations, bound by and could not go behind
that receipt—which as a receipt of 451 piastres for every
pound sterling, was an essential part of the decision of May,
1921. The validity of the decision of May, 1921, was not
itself in question : it was assumed to be valid: the only
question under discussion was what it meant, and uwpon
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that question practical agreement was reached during the
argument. In the judgment of the Board, therefore,
delivered by Lord Thankerton, it was not necessary to do
more than record the result. It follows that so far as any
general question as to payment in gold is concerned, the
decision is only relevant now as showing that by eommon
congent the “ gross monthly salary ¥’ of the pronouncement
of January, 1920—the exact counterpart of the respondent’s
£tq. 4b—was assumed to be, even in Turkey, a salary in
Turkish gold pounds. But fhe case has no further
application to the present, which relates to an employee
of Jthe bank serving out of Turkey: nor can it be any
authority in any case, even of an employee serving in Turkey,
where the validity of the decisions of May, 1921 and 1923,
is not admitted or, if questioned, is not established.

In the view their Lordships take of the case it is
unnecessary, they think, to deal with other questions
canvassed during the argument. For the reasons given
they are of opinion that the concwrrent judgments of the
Courts in Cyprus to the effect above stated were in the
result right, and thoy will accordingly humbly advise
His Majesty to dismiss this appeal.

Their Lordships understand that the costs have been
arranged between the parties,



