29 TentepPolov, 1995
[APTEMHE, AJotiig)

ANADGOPIKA ME TA APOPA 146, 25, 26 KA1 28 TOY
ZYNTAIMATOZ

TELIMPORT & DEVELOPMENTS LTD,

Aumnrés,
V.

ZYMBOYAIOY EZATQTHT KYTIPIAKQN EIMITPATIEZION
ZTADYAIQN,

Kab’ ov n aitnom.

(Yrdleon Ag. 801/91)

Svvioypanino Atxoro — Zvviayue — ApBpo 25 xow 28 — Apbpo 28(3)

tov ept Zvufoviiov EEaywyris Kungiandv Emrganéliwv Ztapy-
Atcov Nopou (N. 61/91) — Igyvolopds 0t oL IQOVOOUUEVOL 010 dQ-
Hpo auté meptoptouol wg mpos 1o duxaimpa eSaywyic emttpane-
Liwv otapuiidy avrixewvral gra dpfpa tor Tvvidyuatog — JETL-
x1j vopodoyla — To Pdpog arodelEews TS avTiauyHaTIXSTTQG vo-
pov @épel 0 mpofdidwy avtiv — H xpion megi aviiovyuotindinrag
vOROU aveEAQTITH Qo 1 STIOTWoN) OTTOLWVOTTOTE YEYOVOTWY —
O medvoues tov ApBpou 28(3) SIXCLOAOYIUEVES KAl CUVIAYHQTIXES.

O autmmiés MQOTEQUYaV KATG TS ITOQQIYEWS TOU QITHLATOC TOUS
Yy eyyoagn xon éxdoon adawg EEaywyéa Kunguaxdv Emrpanétuov
ZTaquALDY TEOBGAROVIUS TNV QVTLOUVTOYUATIHOTIHIC TOV £QOQUOTOE-
VoG ®a ot dukn) Tovg nepitraon ApBoou 28(3) Tov aigpl Zuufouviiou
EEayarnic Kunpunuby Emtganéiuwy Etoguiudv Nopou (N. 61/91).

TO AVOTATO ALKGOTHOO, OROORLTTIOVIAL THY IQOoQUYY, ano-
PAaoLoE OTL:

1. Eivon yevun agyn 611 ®a0e vOpog TEXRQIQETAL (G CUVIAYNATL-
KOG ®OL EXEIVOG O OOLOG ELOMYELTOL TNV AVILTUVIAYRATLROTNTA
ToU vopov éxel 10 Bagog anodeitews.

O svunaideutog cuviYoROg TWV LTV RAUVEL GvapoQd oV
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Telimport & Devel. Ltd v, Zvpf. EEay, Kung, Emtp. Etoguiudy

andgaon fedavvgs Muowghsis v. Kvagiaxijs Anuoxpariag. [1o-
QUTNRELTAL OTL TO YEYOVOTO HOL TO MEQLEXOLEVO TNG QITOQAONG
avtig, 8ev magéyouv omowadimote fonBew oty emidvon g
duagogds oty mgoxeLuévn eoogpuyn. AviiBera, TOAD oyeTixg
gival n anogaon oty Impalex Agencies Ltd v. The Republic
(1970) 3 C.L.R 361, otv omoia yiveToL ovopopd oTN YOOITH)
ay6QEVON Tov euRaiderTon oUVIYoQOL Tov %08’ ou i altrnon.

. To meQuexouevo Twy ®atarebiviowv evogrwy dAboEwy TR0 MoV

£xeL magapeivel pdvo To BEpa Tng cuvtaypoTxotiag tov Nouou
glva evielis doyero. H ovviaypanxdra 1 O3 puag vopobett-
#AC TEAVOLOG KQIVETOL JE CVTLTOQGOEO TNG ME TO OXETInG AQbpo
1] AQbpa TOU ZUVTAYIITOS, COYETIS OTIOLLCOTITOTE HOQTUQIOG YE-
YOVOTOV, ALPOQETIXRG TO AaaTHOLO Do *OTEMYE OTO TaQdO0ED
QIOTEAEOUA 1] CUVICYUATLAOTNTA TOU NOUOU %l OTv QOKELPEVT
MO TWoN Tov ApBou 28(3) va ahAGooelL avaloya L Ta EXG0TO-
TE YEYOVOTAL, TTOL 0TV MAQOUoA EQUITTWOM TNV TOQAYWYT) ®#aL TV
nogdtTo Suxbéouumy otaguildy ot k&Be reQitwon. Katd guve-
MEL QY VORLTOL 1} PoQTUOLO ToU dotmte 1e Evooueg dnhoELS,

. 'Exovtag eEetdoel e mpoooyh 1o 0A0 Béua, 10 AaoTiiQue vio-

Oeltar Tig Ofoeg wov mepuexovtol onv LdBeon Impalex ua
EQAQUETOVTAS TIS Xat' avaAdoyia Poiaxer 6T 01 mTEGVOLES TOU
ApBeov 28(3) amotehoty duaroloynuéves guipiceg g eEayw-
e emTeanéiiny oTa@uALEyY oV ex@ediovv Ty xufiegvnium
ToATLxA el TOu BépaTog. AMAG %0l av progovoay va BewanBolv
¢ MEQLOQLOWLOL TNC GOUNONG TOU ENAYYEANRTOS TOU eEaymvio,
HOIVETOL OTL DLROLOLOYOUVTOL LE YVIDPOVE TO SNUOCLO TUPEQOY.
Emiong dev £xgl wvavomomBel OTL oL QAVOLES aUTég HaTUAyOUY
oe duopevn) dudxpuom 1) dviom petaelQuom, yuati 1 SuinQLom mou
yivetow petaED suwrdQwY oV aoohovvioy PE TV eEaywy ota-
QUALLY Ta TOLO TEAELTQH YOOVIOL XA [LE EXELVIV TTOU BEV 00Y0-
AouvTay pe TETOL EQYoia, ITOTEAEL EVAOYY OLAXQLON.

H mpooguyn amoppimtetar pe €566a.

Avagepdueves vrobfoets:

40

Muaigdnic v. Anuoxpartiag (1990) 3 A.A.A. 4440,
Impalex Agencies Ltd v. Republic (1970) 3 C.L.R. 361,

Constantinides v. Electricity Authority of Cyprus (1982) 3 CL.R. 387.
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Telimport & Devel, Ltd v. Zuf. EEay, Kvnp, Emivg. Zraguiidv

IMgooguyi.

TIgooguyT EVOVTIOV TG AOQAcNS Tou e ou 1 aitnom pue v
Ortoin TOQQIPBMLE TO AiTNUA TWV ATNTAV Yo EYYQUQPT KoL €X-
doom ddewag EEaymyéa Kumguoxawv Enitganéfiov Ztaguiloy,

2. Aumitag, yio Toug ALntéc.
A. II. Avaoragiddng, ywo tov Kab’ ov n aitnon.
Cur. adv. vult,

APTEMHE, A.: Me v mpooguyn Toug vty oL GLTitég meo-
agfidilouv v andaon Tou ®x0h' ou y aitnon ToU JEQUEXETAL
OTNV EMLOTOAN TOV MUEQ. 12.6.91, Texp.2 oty aitnon, Ke Tnv
omoio ateQQidn To altnua Toug Yo EYYQUQY xoL éndoon ddeL-
ag EEaywyéa Kumoraxwv Emroanétuov Ztaguilwy, LE To AOYo
611 dev LxavorototvIay oL TEGvoLes Tou dpboou 28(3) Tou oxe-
Twov vopou (N6pog 61/91),

Ov awtités elvan etawQeia meQuoQuonivng evBivng pe niQua
aoyohia v rovoegPomolela oy Cuoxevaoia xow eEayay eyru-
TOMEVV ETILTQOITELLOV OTOPUALIV AL YEVIXA TNV EUITTOQIN OTO-
QUALDV.

OL auTNTég, e EMLOTOAN Tovg Ne. 6.5.91, (Texp.l oty aity-
an), Ditnoay amd Tov xad' ov n altmon eyyoagi ko éxdoomn GdeL-
ag eEaywyns Kumguanav emtpoméfuwy otaguiudy. Z1g 15.5.91
Ol QLINTES QECTELAQY TTQOG TOUC X8 wv 1 aitnon CUpNTAngw-
UOTLA OTOLXELD OXETIRG UE TNV aitnom auty). Metd v amdoor-
Y1 TG alINong, oL ALTNTES ROTAXMONOAV THY TAQOVIA TQOGPU-
M, e TNV omoia wyvelfovra 6t 1 SonTiri améEaon nuEQ.
12.6.91 eivar avrifetn pe 10 Voo, PaoioTxe Tdvw O TEOYUATL-
*1} AGVY, eXOGOMHE XIS TN SE0V0N EQEUVE KL E RATAEXONON
eEovoiag, xwEic eaQr) ALTLOAOYLA, UE AALGTQLO OXOTIO KOL Xa-
TG negdfaon g agynis TS tong uetaxeiouong. Téhog, meoefi-
01 0 LoyLELOPOE GTL oL arenkég vouobetirég mpovoueg, dnhadn
10 G800 28(3) tov Nouov 61/91, eivar avILoUVIaYPaTXé g
aviaivov ta Agboa 25, 26 . 28 1OV TUVIAYNATOC,

211 YOQUITTH TOUG OYOQEUOM OL QLINTES EMXEVIQWBTHAY OMO-
HAELOTIXA OTNV AVILGUVTOYUOTIXOTITA TOV VOUOU OF OXEOT [E TC
@pB0a 25 nan 28 Tov Zuvidypotog POVo, RIS va XAPVOUY ONoL-
aSTOTE avopopd oTovs Ghhoug vorroug Adyoug. O #ad’ ou n at-
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TNON ®ATw amé TG ouvihires autég Bewpnoe Toug dhhoug Adyoug
WG EYRUTOARLPOEVIES HOL QITAVINGE POVO TTOV LOYUQLONS OVTLOU-
VIOYRTLXOTNTAG. ExXOvTog umoym T¢ o TGV, To AtKaoTiouo Be-
wQEL O1L EYraTereipinoay oL dAlor hdyor raw Ba eEeTdoes Ty TIQo-
opuyq tdva oe auti T Baom.

Elval, TeguAnnexd, n 6éom Tov autnt@v Gt oL TTIQGVOLES TOU
G0Boov 28(3) BETOUV aVETLTEETTOVS TEQLOQLOROTE OTIV (OKNON
TOV ENQYYEAPROTOG TOV EEQYWYEA KOy XOTUAYOUV OF GVioN pETC-
YELQuom, ywati emiteénouy wévo Ty Eaywyn oe pHeY&loug aoa-
YWYELS. ATO TNV TAEVRA TOV 0 ®aB’ ov 1) aitnan aviutooBaiiel
TO EALXELQNUA OTL oL TeQLoQLool Ttov TiBevial and to Nopo ei-
VO OVOYROOL YL T1) QUBILOT TG EUTTOQLAS OTAQUALMYV KOL AVTL-
RATOMTOILOUV TNV OLXOVORLKT TTOALTLXT} TG XUPEQVNONG OTOV TO-
péa autd. ATOQQLTTTOUY &€ TNV ELOTYNOT OTL TOVTO AITOTEAEL OLd-
®roLon ot BAQOg TV ALTNTEV.

To &pBgo 28(3) tou Nouov 61/91 moovoei ta oxdrovla:

"Tiua va eyypoel Tedowmmo wrd 10 TuuBoiio we eEaywyé-
05 ETLTQUAECLY OTAPUALUV TQETTEL, WALl pe Trv altnom Tov yia
adeva ar’ to ZupPfoviio, vo. vitofdidet xale £tog oto Zupfov-
AO TETOLO OTOLYELD SUVEHEL TV ONOlwWV TO ZUPSBOUALO LXavo-
TOLELTAL OTL O QULTOV TNV EYYQREPT TOV ELval ®OANS TTOTEWS eEO-
YwyEOS, eQYGLeTal v 08 ooPaoT) ELTTOOWXT HOL OLXOVOULXT
Bé&om nat 6T eival oe Béon Aapfavopévng tmdym g vrodouis
TOY, VO TOUYROTOMOVTEL TNV £EQY@YT) TWV TOCOTHTWY TeV
EMVTQUUITELLLIV OTOQUALY TIg omoieg Ba dniwver oTo Zupfol-
Ao 6T mootiBeTan va eEEaydyer Yia TNV EROUEYT ECODELD:

Notettaw Ot xovéva TEOcWRO 8e SLXOLOVTOL EYYOOPT) Kot
adera améd 1o ZupPfotilio, EXTOC av 1) TOCATITOL TV OTToia dnhw-
Vel OTL nQOTIBeTaL Vo, EEQYGYEL YL0 TNV ETTOUEVT) EGOOEIN VTLEQ-
Baivel Toug mEvaxrOOLOUG TOVOUS EMLTQANEL WDV CTUQUALWV:

Noteltan mepartépw 611 10 ZupBovAlo Suralottal vo £Y-
YOAEL TTEOOWITO TO 0Tolo dnAmvel 6TL TRoTiBeTaL Vo EEayd-
YEL VLA TNV EXOUEV £GOOEIN TOTGTIT ETLTQUTES LWV GTAQU-
AV HOTOTEQN TWV TEVIOHOOIWV TOVWV, UV TO TEAEUTAIX
Ol X06vIa eENYays EMLTQAE L0 OTOPDALR."

Eival yevixn agy} 6ty #abe vOUOS TEXUALQETOL (G CUVIAYUG-
TLXOC ROl EXELVOC O OTLOLOG ELOMYEITAL TNV QVTLOUVICYLATIROTY-
TA TOV VOUOU EXEL TO Papog amodeitews.
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Agrépng, A.  Telimport & Devel, Ltd v. Zvpf. EEoy. Kung. Emg. Zvoguiuov  (1995)

O eUaidEUTOC CUVITYOQOS TAV CATITTMY REUVEL Avapoed oty
antdgpaon Ieavvie Miaigig v. Kvngraxiis Anquoxgatias (1990) 3
AAA. 4440. 'Exw va magamnonow OTL T YEYOVOTA ®OL TO JEQLE-
YOUEVO TNG amtdpaans autng, dev maéxouv omoladrote fonbewa
OV EiA VoM TNS OLAPOQAS OV TTQOXELUEVT) TROOQUYT. Avtibeta,
Boionw 6TL TOAD OYeTVHN givaw 1 amd@aon oty Impalex Agencies
Ltd v. The Republic (1970) 3 C.LR. 361, oty omoia yiverol ava-
@OQ4 oTn YQUITTT AYGQEUOT] TOV ELITABEUTOL GUVITYOQOV Tou Hof)’
ov M aitnon. ZTnv vroBeam exelvn N artitoua £lye Tntioel ammd 1o
Yrouvgyelo Epmopiov now Bropmyeviag ¢dewa evoayoyic moratd-
ontopov otnv Kvmpo. To Ymovgyeio amé@ouye tnv altnom, aoxe-
VIQG SLOXQLTIXT EUYEQELX OTA FTACLOLT TNG TOALTIXNAG TOV vt EXdI-
deL GdeLec POvo O QUTOC OV EiaV ELOGEEL TATATOOROQO UéCK
0TV TEQLOBO TWV TOUHV ETAYV TTOV TTRONYTIBMHE TNG WTOPAITG TOU
Yrougyov. H vouurr fdam g meooquynis tng altitoLas frov OTL
1 QTGEAOT) CUTN 1HTaV AVILCUVIOYRATLXn ws avifaivovoo ta do-
800 25 ®an 28 tov Zuvtdypatog. Aogolmtoviag Ty Tgoaguyn T
ALraoTnowo elme To andhovBa oTig 0er.372-374:

"T would like to begin by stating that in the modem state it is
often found desirable to subject specified activities to some form of
Govemnmental control. The purposes of such controls will vary.
Sometimes, a control is imposed for the purpose of collecting
revenue; sometimes the type of activity may be such that it is
desirable in the public interest to restrict the number of persons
who exercise it. In practice, one of the commonest methods
whereby controls can be imposed is the licence, and in the case in
hand, the Applicant company, like any other importer who desires
to carry on with the business of importation of potato seed, is
required to secure a licence from the Minister of Commerce and
Industry, who is the licensing authority under the provisions of
5.4(1) of Law 49/62 (as amended). These import licences, I amy add,
are usually granted in pursuance of protectionist policies.

Now, with regard to the first submission of counsel for the
Applicants, viz, that the decision or act of the Minister is contrary
to the provisions of Article 25 of the Constitution, 1 am inclined o
find myself in disagreement with this argument, because Article 25
safeguards only the right t0 practise any profession or to carry on
any occupation, trade or business, subject to such formalities,
conditions or restrictions as provided by law. What is guarded
against are infringements in the exercise of this right as such; but
controls in respect of objects which may be necessary for the
exercise of such right are not excluded by this Article.
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The purpose of section 3(1) of Law 49/62, and the order
made under that section is not the regulation of any profession,
occupation, trade or business, but the regulation and the control
of importation of potato seed. The mere fact, therefore, that the
importation of this commodity is a necessary means for the
carrying on the business of importation, cannot justify the
conclusion that the regulation and control of this commodity
and the refusal of the Minister interfere directly with the right,
as such, of the Applicant company to carry on the business of
an importer. I would add that in this case, it is clear, that the
company has not been granted a licence for the importation of
potato seed, simply because it did not conform to the test laid
down by the Ministry, and that because for a period of three
years prior to the decision of the Minister the Company
decided not to trade with this commodity for reasons explained
by Mr. Hadjisoteriou, one of the directors of the company.

In my judgment, therefore, I find that the decision or act of
the Minister is not repugnant to the provisions of Article 25 of
the Constitution.

I would like, however, to state that even assuming that I was
wrong in this finding, and that the decision or act of the
Minister directly interfered with the right of the company to
carry on the trade or business of importer of potato seed, then
again I would have had no difficulty in my judgment 1o make a
finding that such formalities, conditions or restrictions which
are prescribed by this law, are only necessary for the protection
of the rights and liberties guaranteed by the Constitution, as
provided for by paragraph 2 of Article 25 of the Constitution.

In conclusion, I would repeat that from the material before me,
such formalities, conditions or restrictions were intended in my
view, (a) for the marketability of this commodity and the protection
of the Cyprus potato growers as well as the exporters, including the
Applicant company, from severe competion in the market abroad.
These in my opinion, are legitimaie econormic goals which are in
the interest of the economy of the country as a whole; and (b) for
the controlling of the planting of too many acres of potatoes
because of the acute problem of water in Kokkinotrimithia area,
which is a potato growing area.

In view of these reasons, which constitute reasons in the
public interest, I would dismiss this contention of counsel.

1981



Aprépng, A, Telimport & Devel. Ltd v. Zvpfl. EEey. Kung, Emtp. Evaguiav

With regard to the third contention of counsel that the
administrative act or decision of the Minister contravenes the
provisions of Article 28 of our Constitution, 1 would like to
reiterate the principle formulated in Argiris Mikrommatis
and The Republic, 2 R.5.C.C. 125 at p.131:

"In the opinion of the Court the term ‘equal before the
law’ in paragraph 1 of Article 28 does not convey the notion
of exact arithmetical equality but it safeguards only against
arbitrary differentiations and does not exclude reasonable
distinctions which have to be made in view of the intrinsic
nature of things. Likewise, the term ‘discrimination’ in
paragraph 2 of Article 28 does not exclude reasonable
distinctions as aforesaid” - per Forsthoff, P.

In my view, it follows that in view of the intrinsic nature of
things, viz. that the Applicant company had ceased to trade in
the importation of potato seed for the period 1965-67 for the
reasons appearing in this judgment, I am of the opinion that the
decision of the Minister constitutes a reasonable distinction
between all those traders who continueed trading in the
importation of potato seed and the Applicant company who
ceased doing so. Neediess to say that although such treatment
appeared to be adverse to the company, nevertheless, from the
evidence before the Court, it appears that it was made against
all the traders who found themselves under similar
circumstances as the Applicants. For these reasons, 1 am of the
opinion that the administrative act or decision of the Minister
is not repugnant to the provisions of Article 28."

Katd ) dudpxera g duaduraciag wetd amo eviudpeon amo-
@aon Tov Awxaotneiov d60me GdeLa oTov ouTnT VA RATAXWEY-
geL évopun dhwon, 1 omoia avagegdtay oto péyedog Tng moQa-
YOYNG KOl EEQYWYNS OTAQUALQY KAl 0TV OOLQ aAVINOE UE OL-
%1) 1oV évopxn dMiwon o xad’ ou n altnon. H mo néve adera 56-
OnHe pe TV EM@UACEY vo aro@aaladel gTe Téhog KoTd Téao Té-
ToLa poETuQia Ba fitav oxetiun e ™) duadkacta. Kat £yuve Ha
avagopd oty vntdleon Keveravrividng v. Agyn Hiextgiouov
Kvxgov (1982) 3 A.A.A. 387, émovu AéyxBmure otL . . . the affidavits
in question are, at this stage, admissible evidence subject to the
relevance of their contents being established to the satisfaction of
the Court in the course of the further hearing of this case . . .."

210 0Tad0 aUTO XQIVEW OTL TO EQLEXOUEVO TV EVOQRWV On-
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ADOEQV THOA OV £XeL TeQuuUelver novo 1o BEPa THg ouviayua-
nxdinrag tov NOpov eival eviehas aoxeto. H ovvtaypatindtn-
T 1 OYL Wag voproBeTIniG TEOVOLUG KOIVETUL e avTLTaodadeon
™S UE TO OYETWd AQOpo 1 Apfga Tov Zuvidypnatos, aoyETws
onowaodrimote pagruplag yeyovotwv, Atagopetind Ba rotain-
yape oto NaeddoE0 WTOTEAETUA 1) OUVICYUATLRGTITA Tou Ndpou
AL TNV TTQORELPEVT) TTEQLITTWON TOV ¢Boov 28(3) va arlhdooeL
aviAoya [LE TO EXAOTOTE YEYOVAOTQ, 1iTOL 0TIV TTUQOUO0 EQLITTW-
07 TV TAQAYWOY ®aL TNV ToooTNTa SLoBéoLuwy oTaQuAlLDY O
®a4fe meginrwon. Katd guvénea ayvod tnv ngoavagegbeioa
paQIURia tov 860Mxe pe Evogreg ONAGIOELS.

‘Exovtag eEetaoey pe mooooy 1o 0o Béua vobetw g Béoelg
TOV AEQLEXOVIOL OTO ALO RAVK amdomaoud and v umdbeon
Impalex won e@aQpOtoviag TS xot” avoAoyid foloxe ot oL -
VOLEG TOV GBQ0V 28(3) amOTEAOTV SunaloACYNUEVES QUBHIOELS TNg
eEaywyns emTEoIECLY OTaQUALGDY IOV eXpAlovy tnv xuffegvn-
L) moALTLN el oV BEpaTos. AMAG uoL av wrogovoay va Bew-
ONBOVV (g TEQLOELOMOL TNG AOKNONS TOV ETTOYYELULATOS TOV EEQ-
YOYEA, HQIv OTL SLXOLOAOYOUVIAL UE YVONOVA TO SNUOGGLO OUNL-
etgov. Eniong dev €xw ikavomonBel ot oL modvoleg outés vata-
AMyouv og duopevi) dudnoLon 1 dviom PETayeiouon, Yioti 1 dudxon-
oM OV Yivetal PLeTCED epTOWY IOV aoXOAOUVTAY UE TNV EEayw-
M oTaQUALAY Ta TEia Tekevtaia YQOVIe KoL pE exsivav mov dev
QOXOAOUVIAY PE TETOLO EQYOOILN, QITOTEAEL EVAOYY SudntoLom.

Q¢ amOTEAEOUA TV IO TTAVE 1 FIQOOPUYT TNG CLTHTOLOG
ETALOEIAC amoQQimTeTal pe ££0da evavtiov Tmv altnTov.

H mgoo@uyn amoppimteTar He
éEoda.
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