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[SAVVIDES, 1]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

KYRIACOS AGATHOCLEOUS,
Applicant ,
v.
THE REPUBLIC OF CYPRUS, THROUGH
1. THE MINISTER OF COMMUNICATIONS
AND WORKS,
2. THE REVIEW LICENSING AUTHORITY,
Respondents.

{Case No. 82187).

Motor transpori—The Moior Transport Regulation Law 9/82, as amended by
Law 84/84—Review Licensing Authority—Powers —Sections 4A(4) (d)
and 4A {5 )}—Power 10 issue a new decision in substitution 1o the decision
of the Licensing Authority—Power to take into consideration facts subse-
quent o the decision of the Licensing Authority. 5

Due inquiry—Motor transport—The Motor Transport Regulation Law 9182, as
amended by Law 84/84—Rejection of application for a rural axi licence on
ground that area already adequately served—New facts subsequent to such
decision by the Licensing Authority—Dismissal of hierarchical recourse af-
ter the lapse of about two years from the decision of the Licensing Authori- 10

. y—Having regard io the length of such interval and the emergence of new
facts, the Review Licensing Authority ought to have called for a new report
regarding the needs of the area—Sub judice decision annulled for lack of
due inquiry. .

The facts of this case appear sufficiently in the Judgment of the Court. 15

Sub judice decision annulled.
No order as to costs.
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3 C.L.R Agathocleous v. Republic
Recourse, -

Recourse against the dismissal of applicant's hierarchical re-
course against the refusal of the respondent to grant applicant
three rural taxi licences for Akrotiri village.

. ' 7 .
A. Papacharalambous with P. Angelides, for the ;ipplicant.

L. Koursoumba (Mrs), for the respondents.
Cur. adv. vulr.
SAVVIDES J. read the following judgment. The applicant
challenges the decision of the Review Licensing Authority by
which the hierarchical recourse which he filed against the refusal
of the Licensing Authority to grant him three rural taxi licences
for Akrotm v1llagc was dismissed. : :
The appllcant applied, on 28.6.1983, to the Llccnsmg Aulhon
ty, for rural taxi licences in respect of three new vehicles to be
stationed at Akrotiri village. The Licensing Authority, at its meet-
ing of 6.11.1984, rejected the application on the ground that the
needs of the village were sufficiently served, both by the two ex-
isting rural taxis and other taxis stationed at the British Sovereign -
Base of Akrotiri which is very near the village of Akrotiri.

The applicant filed a hierarchical recourse against the decision
of the Licensing Authority which was finally heard by the Re-
view Licensing Authority established under the provisions of
Law 84/84 | which was enacted on the 16th November, 1984, on
the 8th October and 6th December, 1986. The Review' Licensing
Authority, after hearing all parties concerned, that is the appli-
cant, the other persons holding rural taxi.licences at Akrotiri vil-
lage and those holding such licences in the Sovereign Base Area
of Akrotiri, decided to dismiss the recourse of the applicant on the
ground that the needs of the village are sufficiently served by the
existing rural taxi licences. The applicant was informed accord-
ingly by letter dated 28th January, 1987, whereupon he filed the
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present recourse, which is based on the following grounds of
law:-

The sub judice decision was taken contrary to the provisions
of the Law, there is lack of due inquiry, misconception of fact,
excess or abuse of power and is not duly reasoned.

Counsel for applicant argued by his written address that the Li-
censing Authority exercised its discretion wrongly in that it took
into consideration extraneous factors, and that the second part of
its reasoning to the effect that the needs of the village are also
served by the urban taxis stationed at the British Sovereign Base
of Akrotiri is wrong. He submitted that the existence of the urban
taxis at the British Sovereign Base of Akrotiri should not have
been taken into consideration and the Licensing Authority, should
have considered only whether the existing rural taxis at Akrotiri
village were sufficient to serve the needs both of the village and
the Sovereign Base area of Akrotiri. He also argued that the fin-
ding of the respondent Review Licensing Authority that the needs
of the village are sufficiently served by the existing rural taxis is
not warranted by the material in the file from which it seems that
the village has 800 and the British Sovereign Base area 12,000
inhabitants whose needs cannot be served by the existing licensed
rural taxis.

Counsel for the respondent argued that what is in issue is not
the decision of the Licensing Authority but that of the Review Li-
censing Authority which in the exercise of the powers vested in it
by section 4A(4) (d) of the Law, introduced by Law 84/84, is-
sued a new decision after considering the case afresh and hearing
all parties concerned.

Before proceeding to consider the merits of the case, I wish to
make certain clarifications regarding the factual aspect of the case.

At the time when the Licensing Authority took its decision

(6.11.1984) there were two rural licensed taxis at Akrotiri village
and the Sovereign Base Area of Akrotiri was served by urban tax-
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is and displaced taxis (no number is stated). By the time the hier-
archical recourse was heard (two years later) the situation had
changed. Thus there were, at that time (December 1986), three li-
censed rural taxis in Akrotiri village and the British Sovereign
Base Area of Akrotiri was not served any-longer by urban taxis,
but by 6 licensed rural taxis. These facts were stated in evidence
before the Review Licensing Authority. It is also clear that evi-
dence was heard, during the hearing, to the effect that the rural
taxis of the village serve also the needs of the Sovereign Base
Area and vice versa.

The Law applicable in the present case is the Road Traffic
Regulation Law, 1982, (Law No. 9/82) as amended by Law 84/
84. Section 9 (3) provides as follows:-

"(3) H apyni adeuhv ev 11 eVAORAOEL NG SLaxpLTLxng
ouTHS eEouoLag déov émug appévn vt dnpw ta axdrovBa:

" (a0) 'Ocov acpoga ELS aowui ToEl na aygoum mEL

(L) v éx'caow ®o0’ v Tdy au avaymu ms omstag
aoTixtg Toxalag TEQLOXNG 1§ AYQOTIXNG XOLVETNTOG, aLVO-
AGYWG TNG MEQUITMTENS, EEUMNQETOVVIAL ETUQHMS.

(w) Tov BaBudv 5. Tov omolov elvar mbavév.6tL o at- '
s Oa Sivatol va ztagéxn wg QUTOUVUEVOG uem(pogmag

Qeo(.ag S

(v) T'nv E¢xTaowy ®ab nv n OROTTOVREVT 08N YPNOLG

elvaw avayxalo 1) evntala ev 1w dnuodiw oupgégovL.

(wv) Tag avlyrag - Ing nepLoymg ev Tw CUVOA®L NG ava-
POPLHIG, TPOG TNV PETAPOQAY emBatwv.” :

" (3) The licensing authority in the exercise of its discretion-
ary power must take into consideration the following:

{a) With regard to urban taxis and rural taxis:
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(1) the extent to which the needs of the urban road traffic
area concemned or the rural community, as the case may be, are
sufficiently served;

(i) the degree to which it is possible that the applicant
would be able to afford the transport services sought,

(ii1) the extent to which the proposed road use is necessary
or desirable in the public interest;

(iv) the needs of the area in its totality regarding transporta-
tion of passengers; )"

Section 4A (4) (d) of the Law, as set out in Law 84/84, gives
the power to the Review Licensing Authority to issue a new deci-
sion in substitution of the one appealed from.

Also, section 4A(5) of the same Law, provides that the Re-
view Licensing Authority, in issuing its decision, may take into
consideration facts subsequent to the issue of the decision by the
Licensing Authority.

As already stated, the Review Licensing Authority had before
it the new situation when issuing its decision and, I find, in the
circumstances, that in fact it has issued a new decision in substi-
tution of the one appealed from. Although I would have agreed
that in light of the material before it it was reasonably open to the
Review Licensing Authority to reach the sub judice decision, nev-
ertheless, having regard to the length of time that elapsed between
the decision of the Licensing Authority and the hearing of the re-
course by the Review Licensing Authority, about two years and
taking into consideration that the situation had changed in the
meantime, and, also, the allegation of counsel for applicant that
the inhabitants of the village were not 800, this being the number
of the voting inhabitants alone, but more, I have reached the con-
clusion that a due inquiry has not been carried out by the Review
Licensing Authority. In my view, it was its duty, in the circum-
stances, to make a new inquiry and ask for a new report regard-
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ing the needs of the area. For this reason I find that the sub judice
decision must be annulled for lack of due inquiry.

In the result this recourse succeeds and the sub judice decision
is hereby annulled with no order for costs.

Sub judice decision annulled.
No order as to costs.
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