(1988)
1988 December 3
(HADIITSANGARIS, J.]
IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

A -ZTRAVELLTD,,

Applicants,

V.

THE REPUBLIC OF CYPRUS, THROUGH
THE PERMITS REVIEW AUTHORITY,

Respondent.

{Case No, 533/85).

Motor Transpori—The Motor Transport Reguiation Law, 1982 (Law 9/82),
section 5(9)—Cars hired without a driver—Applying policy criteria* which
do not appear anywhere in section 5(9)~-Ground for annuiment of the refu-

sal 1o grant 1he licence applied for —Kyriacou v, The Republic (1986) 3
C.LR. 1845 adopted. 5

The facts of this case sufficiently appear in the Judgment of the Court.
Sub judice decision
annulled. No order
as to costs.

Cases referred to: 10
Kyriacou v. Republic (1986) 3 C.LR. 1845,

Recourse.

Recourse against the decision of the respondents to annul the
decision of the Licensing Authority whereby licences for cars for

* (The criteria iaken into consideration appear at p. 2390 post):
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hire without a driver were granted to applicants in relation to four
vehicles. - :

A ﬁanayiotou, for the applicants.
M. Cleridou - Tsiappa (Mrs.), for the respondents.
Cur. adv, vult.

HADJITSANGARIS J. read the following judgment. By the
present recourse the applicants seek a declaration of the Court that
the decision of the respondent authority dated 17.4.84 and com-
municated to them by a letter dated 2.5.85 by which the respon-
dents annulled the Licensing Authotiry's decision dated 27.12.84
to grant to the applicants licences for cars for hire without a driver
in relation to 4 vehicles is null and void and-of no effect what-
SOEVeT. : : S

The facts of this case are briefly as follows: The applicants by
applications to the Licensing Authority dated 28.9.82 sought the
grant of licences for cars for hire without a driver in relation to 30
vehicles. The Licensing Authority heard the applicants at its meet-
ing of the 17.4.1984 and at its meeting of the 27.12.84 it decided
to grant to the applicants licences for cars for hire without a driver
in relation to 4 vehicles. On 22.1.1985, 23.1.1985 and
28.1.1985 hierarchical recourses were filed to the Permits Re-
view Authority by Panayides Travel Agency Ltd., Thames Rent
Cars Ltd. , Christos Papageorghiou and G. Drakos respectively
against the said decision of the Licensing Authority. At its meet-
ing of the 16.3.1985 the Permits Review Authority heard the Ap-
plicants and all the above persons on the hierarchical recourses
filed against the above Licensing Authority’s decision of the grant
licences to the applicants and on hierarchical recourses filed by
the same persons against the decision of the Licensing Authority
to refuse to grant to them of licences for the hire of vehicles with-
out a driver. At its meeting of the 17.4.1985 the Permits Review
Authority, decided to accept the hierarchical recourses filed
against the Licensing Authority's decision to grant to the appli-
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cants licences for cars for hire without a driver in relation to the 4
vehicles. The above decision of the Permits Review Authority
dated 17.4.85 was communicated to the applicants and all con-
cerned by a letter dated 2.5.85. Against this decision the appli-
cants have filed the present recourse. The main grounds put for-
ward by the applicants for the annulment of the above decision
are as follows:

(8) That the decision of the Licensing Authority to grant to the
applicants 4 licences for cars for hire without a driver in re-
lation to 4 vehicles did not constitute dlscnmmanon against
the interested parties. s

e N\

(b) That the Respondent Authority acted wrongly and against
the provisions of the law in considering that the applicant
company is related with the company Holiday Tours Ltd.
to which licences for other cars for hire without a driver
were granted./’

(c) The criteria on which the 'sub-judice decision was based
were relied upon by the respondents in excess or abuse of
power.

The last ground forward for the annulment of the decision has
been dealt with in a series of decisions the Supreme Court to the
effect that decisions of the Permits Authority based on such crite-
ria constituted grounds for Annulment. In Vassos Kyriakou v.
Republic (1986) 3 C.L.R. 1845 Pikis J. had this to say at pp.
1850, 1851, 1852:

"In evolving their policy decision they derived authority as
may be presumed from the content of the directive from the
provisions of sub-section (9) of s. 5 of the law - Law 9/82
(amended by Law 84/84). Now 5.5(9) does rot in terms con-
fer power on the respondents to improvise Criteria other than
those laid down in the law in the exercise of their duties. What
it provides is that no one should be licensed to carry on a Z-car
hire business unless he exercises or intends to carry on the
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business and his main occupanon It is a matter of fact whcther
 this factual requtremcm is satisfied in anyone case. Ccrtam]y
" the aforcmcnuoncd provision of the law does not empower the
respondcnts to lay down general criteria for the resolution of
individual applications.

ooooooooooooooooooooooooooooooooo PR sENRITLSEIASFIRIAREENSOFERAT RS R ORI

An Administrative authority cannot in the exercise of its ad-
ministrative powers override the law by the evolution of crite-
ria other than those laid down in the relevant statute. The one
thing they cannot do is to neutralise their discretion to respond

. to the merits of the individual case.

. The sweeping nature of the directivés laid down in this case

“are designed 1o introduce a body of rules outside the context

of the law and in some areas in opposition to it. They are not

«confined to laying down the procedural means of eliciting the

factual background to the application particularly the genuiness
of the intention of the pursuer to start a Z-car business as his
main occupauon Rules (c) and (d) in particular seem to lay
down criteria unknown to the law and establish principles that
may lead the Administration to decide without reference to the
individual merits of the case. In particular the assertion that the

_ objects of the law would not be served by granting licences t0

a large number of persons because there are objecting difficul-
ties in the establishment of small viable businesses does not re-
flect in any way the policy of the law. Furthermore the law
does not in any way suggest that a balance should be struck
between big and smaller Z-car businesses. '

--------------------------------------------------------------------------

In essence the policy directive purported to limit as well as
streamline the exercise of the discretion of the respondents in a
manner unwarranted by the law, introducing criteria unknown
to the law in the exercise of their discretionary powers».
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The same principles which were laid down by the above judg-
ment are applicable in the present case. The Permits Review Au-
thority exercised its discretionary power based on criteria which
do not derive from the law, which are unknown to the law and
which are in consequence arbitrary. The above criteria which the
respondents laid down in (y) and () of this decision are as fol-
lows:

“"(y) Y va progoty va tpoopepfoty watd 1pdmo wxa-
vortotnuixd oL vrnpeosies tov eEuaxovovial axd
myv explofwon omudtwy Gvev odnyov eival axa-
ealT To Greusg o1 wimgeoteg autés TEOoPpEQOVTaL atd
yoagela ;ov elvay xodd ogyavoutva xau Suabé-
TouY éva ixavomonund aptdud oynudrwy. Ouwe
dev mptnel va yopnyeltaw ota yoogela avtd peyd-
Aog aQLBpdG adELiyv, EQAY TWV AVAYXWMY TOVS, WOTE
oL Gdeieg va xataoTovy avielpeva epmopiag.

(8) mapddinia, évag uiavomorntixds aoLduds adewdv
Ba wotnel va xopnyeltal xo ot InEES ETLXELOROELS
oL orroieg aoxovv anocdedevynéva 1 mpotlBeveal va
acxoouv 1o endyyeApa Tov explobwt oynpitwy
&vev odnyod wg %0QL Toug exdyyeElpa wote ag’
£VOG UEV VO AELTOUQYOUV WG PLODOLUES ETTLYELONOELS
a@' etépov 3¢ va rapéxetal o' avtég lon evxatpla
1Thoewg népdovs. ‘Opws Ba oénet €dd va toviorel
6t dev eEvmnpeteltal 0 oxomdg Tou vépov pe ™
Suaomopd Twv adewdy, Snhadt pe tmyv xogfhmon w-
%00V aQuBpov adeudv ot oA dropa Ta onola e
avruxeyuévou dev Ba progotv va dueEdyouv xatd
100 frdopo Ty emyelgnon aviy pe avayxala
oguvérela elte va xonoyworoumoouy Tig AdeLes g
péoo eevdioews 1k g vwoexuoBdoeng Twy oxm-
pérwy Tous elte va Tig guropevfoiv”.

The above criteria do not appear anywhere in the provisions
of sub-section 9 of section 5 of Law 9/82.
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Basing themselves on the above "criteria” the respondents
reached the conclusion that there was discrimination against the
interested parties. The decision of the respondents in the present
case is in my opinion wrong in law. Their discretionary power
was not exercised in accordance with the provisions of the law
but against such provisions, and by the introduction of "criteria”
which were not provided by the legislator they misconceived the
facts of the case and the proper enforcement of the law.

In the result pursuant to the provisions of Article 146(4) (b) of
the Constitution the sub-judice decision is declared null and void.

Let there be no order as to costs. -
Sub judice decision annulled.
No order as to costs.
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