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1988 July 27
[SAVVIDES, 1]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION
1, IAKOVOS GEORGHIADES,
2. MELJAY ESTATES LTD. ,

Applicants,

V.

1. THE DISTRICT LANDS OFFICER, NICOSIA,
2. THE DIRECTOR OF LANDS AND SURVEYS
" DEPARTMENT,
3. THE ATTORNEY- GENERAL OF THE REPUBLIC,

Respondents.

{Case No. 286/87).

Immovable Property—Transfer fees—Refund of—The Department of Lands

and Surveys (Fees and Charges) Law, Cap. 219, as amended by Laws 10/

65-2/82, section 9(3)}—Shareholders of compamy were applicant I, his

wife and two other companies, each of which had as shareholders applicant

5 1 and his wife—Such companies are entities separate from their sharehoid-
- ers—Conditions for refund under section 9(3} not saiisfied.

Companies—A company has a personality distinct from its members.

Reasoning of an adminisirative act—Reference to relevant section of the law—
In the circumstances the requirement of .reasoning is satisfied.

10 This recéurse, which impugned the validity of the decision to tum down

refund of the transfer fees of immovable property paid by a company on the
ground that the conditions of the aforesaid section 9(3) were not satis-
fied,was dismissed for the reasons indicated in the hereinabove headnote.

Recourse dismissed.
15 ' . No order as o costs.
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Cases referred to:
Salomon v. Salomon [1897] A.C. 22.
Recourse.

Rercourse against the decision of the respondents refusing ap-
plicants’ claim for the r-fund of transfer fees.

A, Poetis, for the applicants,
Chr. loannides, for the respondents.
Cur. adv. vult.

SAVVIDES I. read the following judgment. Applicants by the
present recourse challenge the decision of the respondents com-
municated to the applicants by letter of respondent 1 dated 23rd
January, 1987, refusing applicants’ claim for the refund of trans-
fer fees.

I must note here that although in the title of the recourse the 1st
respondent is reffered to as the District Lands Officer, Nicosia,
the letter containing the sub judice decision was in fact written by
the District Lands Officer of Larnaca. I will consider this mis-
statement in the title as being due to an oversight on the part of
counsel and any reference in this judgment to respondent 1 will
be deerned as referring to the District Lands Officer of Lamaca.

Applicant 1 is a shareholder and a Director of applicant 2 com-
pany. On or about the 28th May, 1980, a contract of sale was en-
tered between the owners of three building sites under registration
Nos. 5836, 5837, 5838 and applicant 1 for the sum of £80,000.-
The said contract was deposited with the Larnaca District Lands
Registry Office on the 30th May, 1980 under No. 121/80.

On the 17th February, 1981, both interested parties i.e. the
seller and the applicant as purchaser appeared before the District
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Lands Registry Office at Larnaca and it was agreed that the said
sites be transferred in the name of applicant 2 as apphcant 1 as-
signed his rights in respect of such contract to appllcant 2. The
declared price was not accepted as it was found by the Lands
Registry Office to be lower than the market value and the Land
Registry Office insisted and collectéd transfer fees on the amount
of £120,000.- which was the market value of the property at-the
material time. The transfer fees paid amounted to £7,275.75.

The shareholders of applicant 2 édmpany at the material time
were applicant 1 and his wife, Interchange Ltd and Interchange
ServicesLid.

By letter dated 19th January, 1987, signed by applicant 1 act-
ing on behalf of both applicants applicant 1 claimed from respon-
dent 1 the refund of the transfer fees paid basing his claim on 5.9
(2) of Law 31/76 which provides for the refund of transfer fees in
cases where property is transferred to a company the shareholders
of which are close relatives and provided. that within a period of
five years from the declaration of transfer no other person ac-

- quired any share in the company.

* Respondent 1 by letter dated 23rd January, 1987, refused such
application. The conténts of such letter read as follows:

"I return herewith all documents submitted and wish to in-
. form you that your case does not fall wnhm the provisions of
S. 9(2) of- Law 31/76 "

As a result apphcants filed the present recourse challengmg the
sub JudlCC decision.

- The legal ground on which the recourse is based is that the re-
spondents acted in violation of s. 9(2) of Law 31/76. In arguiing
his case counsel for applicants expounded on the said ground and
he further contended that the sub Judlce decision lacks due rea-
somng -

st
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Section 9(2) of the Department of Lands and Surveys (Fees
and Charges) Law, Cap. 219, as amended by laws 10/65 - 2/82
provides as follows:

" Oolxig axlvrrog whioninola petofifdatetal €ug evat-
eelav tng onolag pdvol péroxos elvar OLOBITOTE TwY axo-
A0v0wv, 1tol Tov petafiBaoaytog dxalomagdyov ®al oTe-
vV OUYYEVOV autov, xal xab'  olovdirote ypdvov
moodyetal £1g Tov AtevBuviiy avomomTiat, xatd v
#xplowv autov, anddelELs Tov yeyovotog 01, xatd Tnv dudp-
xewav weviaerlog and g npegopnviag g dnhaocwg pe-
TafifGoews 1, edv Toloit elvan n TeplTwOLS, PEXOL TG
evidg Tng npoavagepbelong mepguddov Tuxdy Sahdoews 1
exxaBapioews tng etaigelag, ovdév mpbowstov GALO TOV
petafldoavtog dixalonagdyov xal Twy autdy 1 eTéQuv
OTEVAV CUYYEVIV QUTOU ATEXTNOEY OLavONtoTE petoy
e etanpelag dAAws 1 avtia Bavdtov, o dievbuveg ent-
OTEPEL ELG TNV ETOLOELAY TO TTOTOV TWV HATA TOV XEOVOV
g dnioewg petafifdoews emBinBéviwy xal eLona-
¥Oéviwy TEADY KoL SIXALWPATWY, PELWUEVOY RATA TTOTOY
loov mpog 4 exnd Tolg exatdv Tng natd Tny nuegopnviay g
npoavagepdelong dnhwdaewg petafifdoeng extetipunuévng
aElag ng petaPifacBelong wawvitov Wiontnolos.

The translation in English reads:

("Whenever immovable property is transferred to a compa-
ny the only sharcholders of which are any of the following,
that is the transferor and close relatives of his, and at any time
is produced to the Director satisfactory, in his opinion, proof
of the fact that, during the five-year period from the date of the
declaration of transfer or, if such is the case, until the dissolu-
tion or liquidation of the company within the aforesaid period,
no person other than the transferee and the same or other close
relatives of his has acquired any share in the company other

* than by reason of death, the Director refunds to the company
the amount of the fees and charges imposed and collected at
the time of the declaration of transfer, reduced by an amount
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equal to 4 per cent on the assessed value of the immovable‘
- property transferred as on the date of the aforesaid dcclaratmn \
-of transfer.") -t . : L
It is further provided by sub-section (3) of 5. 9 that for the
purposcs of sub-sections (1)and (2) "close relative” in rclauon to

" & person means the husband or wife of such person and relatives

ot

within the third degree of relationship.

It has been argued by counsel for applicants that the sharehold-

ers of applicant 2 company in"the name of which the properties

were transferred fell within the definition of sub-section (3) of
section 9 in that the ‘only ‘shareholders at the material time were
applicant 1 and his wife and that the other two companies which
owned shares in applicant 2, namely, Interchange Ltd: and Inter-
change ‘Sérvices Lid. were companies holding shares as trustees
of the applicant and his wife respectively and there were no other
shareholders in the said companies. It is the gist of the argument
of counsel for applicants that the only shareholder in Interchange
Ltd. was applicant 1 and in.the Interchange Services Ltd. his
wife. The trust deeds which were signed on behalf of the said
companies that they were holding their shares in apphcant 2 com-
pany as trustees for the account of applicant 1 and his wife, were
submitted together with other documents to respondent 1. In ac-
cordance with counsel's argument the two companies should be
considered as belonging to applicant 1 and his wife respectively
and once there was no other shareholder in applicant 2 company
the ‘transfer fees should be refunded to the applicants in the
present case as satisfying the definition of "close relatives” under
sub- secuon (3) of 5. 9 of the relevant law.,

Counsel further conteded that the sub judice decision merely
mentions that the case does not fall within the provisions of 5.9
(2) without giving any reasons in that respect and, therefore, the
sub judice decision has also to be annulled on this ground.

Counsel for the respondents by'Lhis written address submitted
that the present case-does not fall within the provisions of 5.9(2)" -
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as the applicants do not fall within the definition of sub-section
(3) i.e. the relation of husband and wife or relation of up to the
third degree has not been established.

I shall dispose first briefly of the argument of counsel for ap-
plicants that the decision is not duly reasoned.

A perusal of the letter of respondent 1 clearly shows that the
application was refused for the sole reason that it does not fall
within the provisions of s. 9(2) of Law 31/76. The provisions of
such section are clear and they provide for the refund of transfer
fees in a particular case such as the one on which the applicants
seek to rely. Therefore, in my view, the reference to the relevant
section amounts to sufficient reasoning in the present case. Fur-
thermore a perusal of the documents which were submitted by ap-
plicants and which were attached to the letter of respondent 1 em-
bodying the sub judice decision supplement his reasoning in that
the provisions of the law were not satisfied.

As a result the sole question which poses for consideration is
whether the applicants are entitled to the refund of the transfer
fees paid when the three building sites were registered in the
name of applicant 2.

There is no dispute in the presnt case that the time period con-
templated by s. 9(2) has in fact elapsed. The property was ac-
quired by applicant 2 in 1981 and the application for refund was
submitted on the 19th January, 1987.

It is commeon ground that at all material imes the shareholders
in applicant 2 company were applicants 1, his wife and two other
companies allegedly belonging to applicants 1 and 2. It is a well
established principle of law that a company is a legal entity inde-
pendent of its shareholders.(See Salomon v. Salomon [1897] A.
C. 22). Bearing in mind this principle I cannot treat the two com-
panies, namely, Interchange Ltd. and Interchange Services Ltd.
as being in fact any legal entities other than the ones acquired by
them by operation of law and such legal entities are different from
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3 C.LR. Georghiades v. D.L.O. N' sia & Others Savvides J.
those of their shareholders. In view of such finding the share-
holders in applicant 2 company were not only the two persons re-
lated to each other to the degree provided by sub-section {3) of s.
9 but also two other independent legal entities, the two companies

s  above mentioned, between, whom and applicant 1 and his wife
no relation as defined sub-section (3) of 5.9 could exist.

. In the result I find that it was resonably open to the respon-
dents to treat applicants’ application as not falling within the pro-
visions of 5.9 of the law.

T [T .:-lﬂ gy “* . . . .
10 In the result this recourse fails and is hereby dismissed but in
*the circumstances I make no order for costs.
by “ ks . .
Recourse dismissed.
R a0 ‘ . .No order as 1o 'costs.
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