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1988 July 14
{SAVVIDES, 1}

IN THE MATTER OF ARTICLE 146 QF THE CONSTITUTION

DORA ROSSIDOU,
Applicant,
v
THE REPUBLIC OF CYPRUS, THROUGH
1. THE EDUCATIONAL SERVICE COMMISION,
2. THE MINISTRY OF EDUCATION,
Respondents.

(Case No. 651/86).

Educational Officers—Transfers—Qrdinary transfers—Should be effected dur-
ing the second half of May of each year and should take effect as from the
beginning of the next schoolyear (Reg. 24(6) of the relevant Regulations)
—As the sub judice transfer is an ordinary one and was taken in Septem-
ber, 1986, it has to be annulled.

The fact of this case sufficiently appear in the judgment of the Court. >
Sub judice decision annulled.
Costs against respondents.
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Recourse agatnst the decrsmn of the respondents to mc}ude ap-
plrcant in the hst of educauonahsts Sl]b_]CC( to transfer and uansfer
her partly toPedhoulas e e e e
(A, S, Angelides, for applicant. , | . -

. -
Vot .t
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.. A; Vassiliades, for the respondents, ..., ., . .,
frroce ot trAt o et L
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Cttr. adv t;ult.\
SAVVIDES ¥ réad the ’followmg Jdgment. The applicant
prays fora declaratlon that the decrsron of the respondents (0, m-'
clude the apphcant in the list of educanonaltsts sub]ect io transfer
and transfer her, partly to Pedhoulas is null vord and of no Iegal
Cffect 1 .- - - . ' ‘

e o
The applicant is a teacher of domestic science in the Secondary
Education and was first appointed in 1960. In 1986 she was serv-
mg m the Gymnasrum of Strovolos A, \where she was posted
since 1974 In February 1986, she, ﬁlled in a form statmg that

she d1d not wrsh to be transfened for farmly reasons L

. e s lere

Respondent 1, at 1ts meetmg of 12th September, 1986 de01d-
ed'to transfer the apphcant partly to Pedl‘tou’las Gymnasmm 'in®
accordance ‘with the provisions of Regulanon 20(a) on the basis
of .the order on the list of those subJect to transfer (Reg. 2A(4))" ”

The apphcant objected to the above dec1s1on on grounds of

health, and attached to her objecnon a cemﬁcate from her doctor
Respondent 1ar ts; meettng of the 22nd September, 1986, re_]ect-
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ed her objection. The applicant objected again on grounds of
health and her case was referred to the Medical Board for its opin-
ion. Respondent 1 met again on the 11th October, 1986, and hav-
ing reconsidered her objection in the light of the opinion of the
Medical Board, rejected it again. As a result the present recourse
was filed. ,

The grounds of law raised in the present case are that the sub
judice decision is contrary to the Law and the Regulations, that
the Regulations on which it is based are ultra vires the Law, and
that the procedure followed is not a proper one.

In expounding on his legal grounds counsel! for applicant
argued that Regulation 14(2) of the 1985 Regulations, which de-
termines the place of residence of educationalists is ultra vires the
Law in so far as it is retrospective. He also argued that respon-
dent 1 was never granted the power to evaluate the criteria for
transfer set out in Regulation 23(1) and respondent 1 in evaluat-
ing such criteria acted outside the Law. It was also the submis-
ston of counsel that the sub judice decision does not comply with
the time limits set down by the Regulations and that the transfer
of the applicant, which was effected in September, was in fact an
ordinary transfer and not an extraordinary one and as such it
could not have been effected in September.

The transfer of the applicant was effected in September, at a
time when only extraordinary transfers can be effected, as provid-
ed by the Regulations. It is made clear from the contents of the

" sub judice decision that the transfer of the applicant was made un-
der the provisions of Regulation 20(a) on the basis of the order of
priority for transfer as provided by Regulation 24(4). This 1s an
ordinary transfer, the procedure for which is contemplated by
Regulation 24 of the 1985 Regulations, setting down certain time
limits. Thus ordinary transfers should, in accordance with the
provision of Regulation 24(6), be announced in the second half
of May in each particular year and should take effect as from the
following September. Only extraordinary transfers can be effect-
ed in September when extraordinary and unforseen educational
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.needs call for them The sub judice transfersbemg an ordinary
one,tshould havc bcen effccted in May.and not,in,September. I
Ltake this view because of paragraph 4 of the 1985 lamcndmg Regu-
lanons which makes the time limits set out in the Regulations as
indicative for the first year of their application, which means, in
my view,that they.should be strictly .adhered,to.in other, years.
(See the case of Kotsoni v. The Educational Service.Commission
(1986) 3 C.L.R. 2394, at p.2402).
RO P S AR PR WP YUY, SR A

The same .issue, was, considered by me in the recent case of
Leda Pilavaki v. The Repubhc (1988) 3 CL.R. 1260 in which I
followed the cases of Georghiades v. The Republic (1987) 3
C.L.R. 343; Payiasi v. The Republic (1987) 3 C.L.R. 1585 and
Evangelatos v. The Republic (1988) 3 C.L.R. 529. In those ca-
ses it was held that ordinary transfers cannot be effected under the
disguise of extraordinary transfers. In this respect I may cite a
passage from the case of Georghiades v. The Republic (supra) at
p. 346:

“Regulation 25 is not intended to bypass the ordinary pro-
cedure for transfers. Its ambit is confined to the conferment of
power to gauge gaps in the educational service and thereby af-
ford a breathing space to bridge them on a more lasting basis.

Examination of the reasoning of the sub judice decision
persuades me that the respondents did not exercise their power
within the limits of their discretion under Reg. 25. They did
not address themselves to meeting gaps in the service on a
temporary basis but extended their inquiry as if free at the be-
ginning of the year to continue the process for transfers envis-
aged by the preceding regulations. In so doing they laboured
under a misconception as to the nature, ambit and extent of
their powers, a misconception that vitiated decision taken
thereunder, including the transfer of the applicant.”

On the basis of the above I find that the sub judice decision
must be annulled.
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In view of my finding I find it unnecessary to deal with the re-
maining grounds, which, in any way, have been dealt with and
dismissed by me in the case of Theophanous v. Republic (1987)
3 CLR. 1574

In the result the recourse succeeds and the sub judice decision
is hereby annulled with no costs.

Sub judice decision annulled.
No order as to costs.
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