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1568 December 28
(DEMETRIADES. J)
JAYEE PVC PIPES PVT LTD. & OTHERS,
Plaintiffs,
v.
- INTERTRUST SHIPPING CORPORATION,
Defendants.

(Admiralty Action No. 96/88).

Sequestration — Appointment of Sequestrator — The Civil Procedure
Law, Cap. 6, section 4(2) — Ambit of.

Receiver — Appointment of — The Courts of Justice Law, 1960 (Law

14/60 ) section 32 — «Civil proceedings» — Whether an Admiralty

5 action is a civil proceedings — Question determined in the
affirmative.

Words and phrases: «Civil proceeding» in section 32 of the Courts of
Justice Law 14/60.

Admiralty — Receiver — Appointment of Marshal as, in respect of
10 goods, under section 32 of the Courts of Justice Law, 1960 (14/
60) — Powers and duties of Marshal — The same as if the goods
were a ship or cargo under arrest — Marshal entitfed to apply fo
Court for directions in an informal way, e.g. by letter.

Upon ex parte application by the plaintiff made in reliance to
15 section 4{1) of Cap. 6 and section 32 of Law 14/60, the Court
ordered the sequestration of certain goods and appointed the

Marshal as sequestrator.

The goods were stored in 56 containers, The owners of the
containers, who are not parties to the action, demanded the
20 unstuffing of the cargo and the delivery of the containers to them.

As a result the Marshal applied by letter served on all the
interveners in the proceedings for directions. The application of the

Marshal was opposed on the ground, inter alia, that the position of
the Marshal "in this case is different from the position, when cargo is
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under arrest tn whicn case he owes a duty to the Court) and,
therefore, as he is not a party to the proceedings, he is not entitled to
apply to the Court, but he should have addressed himself to the
plaintiffs, on whose application he was appointed sequestrator.

~Held: (1} Section «{2} of Cap. & is inapplicable because its
application is confined to matters connected with immovable
property. Neither a ship nor a cargo of a ship is imrnovable property.

{2) However, section 32 of Law 14/60 providing, inter alia, for the
appointment of receiver is applicable in all cases, provided the order
is made in «civil proceedingss. In section 2 of the same law, an
admiralty action is a civil proceeding.

{3) The Marshal is not bound to formally apply to the Court for
directions, that is, by filing an application by summons, provided that
his letter asking for directions, as in this case, is served on all parties
concerned and/or involved in the proceedings.

{4) The Admiralty Marshal, when he is appointed as a receiver
under the provisions of section 32, has the same rights, obligations
and duties as when a ship or cargo is arrested; and it is in his absolute
discretion to take such steps as he considers it necessary for the
preservation and safe custody of the ship or cargo, as well as steps
that will minimise the costs for their preservation and safe custody.

Directions accordingly. Costs
against  interveners, who

opposed the application.
Cases referred to:
Re Australian Direct Steam Navigation Company, L.R. XX Equity
325.
Application,

Application by the Marshal for directions of the Court as regards
the goods stored in 56 containers cwned by a Danish firm which
is not a party to the action.

A. Theophilou, for the plaintiffs,

St. MacBride, for the interveners-receivers of the cargo.

G. Michaelides. for the interveners-owners of the containers.
Cur. adv. vult,

DEMETRIADES J. read the following ruling. After the filing of
this action the plaintiffs, by an ex-parte application, applied for-
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-

(a) the appomtment of the Marshal of the Admlralty Court and/
or any other as sequestrator with powers to ‘enter upon and take
the’ goods specified i in para. B of the prayer to the writ of summons
and to keep them in safety doing everythmg necessary for their
preservation until the final determination of the action and/or
further order of the Court; and e T

(b) that the costs which were to be 1ncurred by the sequestrator
to be payable by the plamhffs and be costs in the cause.

As 1t appears from the prayer to the writ-of surmmons, the goods
for the sequestration-of which the order was granted, related to a
cargo-of 1944 Metric Tons of P.V.C. Resin that was-stored in 56
containers owned by a Danish firm not a party to the action.

As a result of a letter dated the 2nd September, 1988, addressed
to him by the advocates representing the owners of the containers,
and by which the unstuffing of the cargo loaded in their containers
and théir return to them :was demanded, the Marshal; by letter
dated the 6th September, 1988 applied to the Court for
directions. As a number of people has been given leave to
mtervene as partles directions were given by this Court that copy
of the said letter of the' Maishal be served on the parties mvolved
in these proceedings.” ~

_ .One of. the interveners, that is Messrs. _Eormosan Rubber
Group Inc., Ta Win Internationa! Co.-Ltd. and Epoch Products
Cormp,, all of Talpeh Tatwan opposed the application of the
Marshal. Their opposition is based on Rules 204, 206. and 211 of

"I‘he Cyprus Admiralty Jurisdiction Order 1893. which are the

Rules that govern the procedure applicable in Admiralty actions.

The facts relled upon by the interveners opposmg the
application of the Marshal are sét out in their opposmon and I shall

hereunder quote ‘them in full:
ll !

) «(a) On- 19 7. 88 the piamtlffs themselves applled to the -

. Court for.an order appomt]ng inter alia the Marshal of the
Admtralty Court as,;sequestrator with the powers thereln
requested

{b) for an order that the costs incurred by the sequestrator
TO BE PAYABLE BY THE PLAINTIFFS.

t

(c) By their affidavit in support the Plaintiffs (through Vasiliki
. Masnhl_dou who swore the affidavit) identified the property to
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be put in the custody of the Marshal as that being handied by
Messrs. Frangoudi & Stephanou {Ltd) which had come into
Cyprus on the EVANGELIA and PETER M and they were re-
exporting to TAIWAN.

{d) The cargo affected is that covered by the three bills of
lading SK1, SK2, and SK3 attached to the affidavit of Stavros
Karides who confirms on his oath having spoken to Mr, Sotos
M. Demetriou of Frangoudi & Stephanou Ltd and which had
arrived on the vessels EVANGELIA and PETER M above
referred to. This cargo was shipped by Toufruit SARL of
Beirut to the persons presently opposing the "application’ of
the Marshal.

(e) The Court on 19.7.88 appointed the Marshal as
sequestrator and granted also that part of the order regarding
payment of the costs of the sequestrator, and to give practical
effect thereto ordered an immediate payment to the Marshal
of £1,000.

{f) As can be seen from the bills of lading in question the
cargo being camied is respectively 11963 packages of PVC
resin in 17 x 20 containers and 1544 packages in 22 x 20
containers.

(g} Reverting to the request for the appointment of a
sequestrator contained in the application of the plaintiffs the
goods to be sequestrated are those specified in paragraph B of
the prayer to the writ. The writ at paragraph B refers to the
cargo of PVC resin .... in the containers .... described in
Appendix A. '

(h) The order as given covers resin and containers,

{i) The Marshal has no locus in this matter to seek directions/
authority of the Court to vary the orders applied for by the
plaintiffs. He must deal with the Plaintiffs and in this
connection and/or merely request of the Plaintiffs money
each time he needs it to preserve the goods in sequestration.
The order of sequestration is not a warrant of arrest.

Altemnatively

(i) The Court ought not to vary the order but to discharge it
and the writ as the writ is a nullity and being a nullity there is
nothing before the Court of which the Court can take
cognizance. The writ is a nullity as it does not comply with
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Acimuralty Rules 3.5,9 and 11 in that it has not been issued and
is ineffective in that the writ does not name a time or date for
the appearance of the parties before the Court.

Furthermore

(k) As regards the support given to the application by
Scandutch 1-5 Partnership the same arguments/facts as set
cut above apply, as also,

{Il the said containers were lawfully delivered to the
shippers of the cargo of PVC Resin and their possession in the
custody of the shippers/consignees is covered by the relative

. agreement. The Court had no authority to cause a breach of that
agreement and Scandutch 1-5 Partnership has presented no
evidence whatsoever before the Court to justify any
stripping of the PVC resin from the containers.»

Mr. McBride's argument is that -although the Marshal was
appointed by the Court as sequestrator of the cargo, this does not
mnake him a party in the action entitling him to come to the Court
and he further submitted that:-

«If he (the Marshal) has any problems, he goes to the person
on whose behalf he was appointed and that person, the
plaintiffs, move the Court to vary or seek directions on the
order they obtained. It is not as if the cargo is under arrest and,
therefore, the Marshal owes a duty to the Court. This is purely
a case where a plaintiff has applied to the Court for an order -
why sequestration | do not know, it should have been
probably for custody or preservation - the Court has made the
order and if thé Marshal, who was appointed as the custodian,
has any problems, he consulls the person by whom he
was appointed and that person moves the Court under the
appropriate rule of Court, duly supported by the facts upon
which he relies to move the Court, and then the parties either
agree or disagree or they dispute the application of the person
who applied for the appointment of a sequestrator and the
Court deals with the matter accordingly. But what locus standi
the Marshal has to come direct to the Court? [ have been
looking in the rules of Court and | found nothing. So, | object
to this application proceeding in the present form.»

The question that poses for decision in view of the arguments
put forward by Mr. McBride is what is the effect of an order for the
appointment of Marshal of the Court as sequestrator.
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Sequestration is defined in section 4(2) of the Civil Procedure
Law, Cap. 6, on which the plaintiffs base their application, as

~ «4(2) The order for sequestration referred to means an
order appointing some person or persons to enter upon any
immovable property, specified in the order, which is in the
occupation of the person against whom the order is made,
and to collect, take, and get into his or their hands the rents
and profits thereof, and also the goods and movable property
of such person, and to keep them for a time specified in the
order or until the further order of the Court.»

From the wording of this section it is clear, however, that the
plaintiffs cannot rely on it as the provision of this section of Cap. 6
refers only to matters connected with immovable property and
neither a ship nor cargo is immovable property.

However, section 32 of the Courts of Justice Law (Law 14/60),
on which the plaintiffs also rely, does provide for the appointment
of a receiver without the limitation that such appointment must
refer to immovable property.

Section 32 of the Courts of Justice Law {Law 14/60), gives
power to the Courts, in the exercise of their civil jurisdiction, to
appoint a receiver. Section 32 reads:

«32.- (1) Tnpouvpévou olovdhmoTe SiabikaoTikoD
KOVOVIOHOU éKQOTOV SIKOOTAPIOV, £V TN GOKNOE! TNn§
moMimiki|§ auTol Sixaiodooiag, Sovaral va ekbdidn
amayopeuTikéV SiGdTaypa (mapeptrinrov, dinvekés, f
TPOOTAKTIKOV) fj va 10piln TapaAfmTny €15 TROAG TAS
TEPITITWOEIS EIG &G TO BIkACTAPIOV Kpivel TOOTO dikonov
| Tpdodopov, Kaitoi dev aflobvral i xopnyolvral
opob peT’ auTod aTmolnuwotg 1 GMn Bepaeia:

NogiTar 0TI TIQPEPTTITITOV aTmayopeuTIKOV SidTaypa
Sev Ba ekdideTan £kTOG £&v To SikaoTrhpiov IkavoTTomdn
6T uTTGpxel coBapdv (ATNPa TTPOS EKBIKATIV KOTA TRV
en’ axpoarnpin Siadikaociav, 671 vmdpxer MBavdTRg
6T 0 gvd@ywv BikaioUtal &g Bepatreiav, kai 671 EKTOG eav
£kb00r) mapegpTimTov amayopeuTiIKOV SiaTaypa, 9a
gival S0okolov i} abvatov va amovepn®ni TARpRS
SIKaoovN €16 YETAYEVEOTEPOV OTABIOV.
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«32.-(1) Subject to any Rules of Court every court, in the
exercise of its civil jurisdiction, may, by order, grant an
injunction (interlocutory, perpetual or mandatory) or appoint
a receiver in ali cases in which it appears to the court just or
convenient so to do, notwithstanding that no compensation
or other relief is claimed or granted together therewith:

Provided that an interlocutory injunction shall not be
granted unless the court is satisfied that there is a serious
question to be tried at the hearing, that there is a probability
that the plaintiff is entitled to relief and that unless an
interlocutory injunction is granted it shall be difficult or
impossible to do complete justice at a later stage.

As it can be seen from the wording of section 32, there is no
restriction as to the type of property for which a Court exercising
civil jurisdiction is empowered to appoint a receiver.

However, one may ask whether the Admiralty Court exercises
«civil jurisdiction». Section 2 of Law 14/60 defines the words «civil
proceedings as:-

«moMTIK  Gladikaoia’ TepidapBaver  olavbATToTE
diadikaoiav GAAnv [ Tovikiv iadikagiav.»

{«*civil proceeding’ includes any proceedmg other than
criminal proceeding.»)

Therefore, the Admiralty Court does have the same powers as
any other Court not being a Court having jurisdiction to try
criminal cases and thus to appoint a receiver.

According to the opinion expressed by Sir G. Jessel M.R. in the
case of In re Australian Direct Steam Navigation Company L.R.
XX Equity 325 at pp. 326 to 327:-

«The term ‘sequestration’ has no particular technical
meaning; it simply means the detention of property by a Court
of Justice for the purpose of answering a demand which is
made. That is exactly what the arrest of a ship is.»

[ am in full agreement with the above statement of Sir Jessel
M.R. because in the case of arrest and sequestration, as well as in
the case of a Court appointing a receiver, the purpose of the Court
order is to preserve the property under the custody of the Court
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until the claim of the plaintiff is finally determmed [n my view, it1s
immalenal if a ship or cargo can be released from arrest after the
filing in the Registry of a secunty because the effect of that secunty
1s to preserve the property under the custody of the Court in leu
of the ship or the cargo. Therefore, it 1s my opinion that the
Admiralty Marshal, who 1s an officer of the Supreme Court in 1ts
Admiratly Junsdiction, can, whenever he deems it fit, apply for
directions as to how he can proceed to execute the services and
duties required of him in furtherance of the best interests of the
parties in a htigation

I am further of the view that the Marshal is not bound to formally
apply to the Court for directions, that is by fihing an application by
summons provided that his letter asking for directions as in this
case, 15 served on all partes concerned and/or involved in the
proceedings

To sum up, I find that the Admiraity Marshal, when he 1s
appointed as a receiver under the prowisions of section 32 of the
Courts of Justice Law (Law 14/60}, has the same nghts
obligations and dutes as when a ship or cargo 1s arrested and that
it is in his absolute discreton to take such steps as he considers it
necessary for the preservation and safe custody of the ship or
cargo, as well as steps that will mimimise the costs for their
preservation and safe custody

In the present case, the Marshal - recewver - 12 authonsed to take
all steps that are necessary for the preservation and custody of the
cargo at the minimum expense and if he considers it necessary, to
destuff the cargo from the containers in which they are stuffed {and
which are not the subject of these proceedings} in which case ne
should allow their owners to take possession of them

In the result, the opposition of the interveners opposing the
application of the Marshal 1s dismissed and they must pay any costs
resuling from their opposihon, whether these are Marshal’s
expenses and/or for this ittgahon

Order accordingly
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