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(SAVWIDES )Y

IN THE MATTER OF AN APPLICATION BY LOUIS TOURIST AGENCY
LTD , OF NICOSIA FOR AN ORDER OF CERTIORARI

AND
IN THE MATTER OF A JUDGMENT AND/OR ORDFR OF THE
INDUSTRIAL DISPUTES COURT DATED 4 5 1985
IN APPLICATION NG 572/86

(Applicatron No 126/58)

Evidence — Burden of proof — Wrongful disnissal claim for damages
before Industnal Disputes Court — Defence that claimant had
retired voluntanly from the senace with his employers — The
Termination of Employment Law 24/67 as amended by [ aw 92/

5 . 79 sections 3(1), 5 6(1} and 7(!) — Burden of proof hes on the
emplovers

The respondent filed an application n the Indusina! Disputes

Court claiming against his former employers (the present apphicants)

damages for wrongful dismussal The present apphcants alleged in

10 their defence to the said applicanon that the present respondent
retired voluntanly from therr senuce

The tnal Court ruled that the burden of proof was upon the presem
apphcants who therefore had 1o start first adducing evidence

Hawving obtained the necessary leave” the applicants applied for
15 certioran quashing the said ruiing

The Court having quoted verbaum sections 3(1) 6(1) and 7(1) of
the said law and having explained the effect of section 5 of the same
law,

Held disrrussing the apphcation

20 {1} Under section 6(1) the termination of such employment 15
presumed To rebut such presumption apphcants allege that the
respondent himself terrmnated his employment and that he was not
dismissed Thisisan allegation which takes the case outside the ambit
of section 6(1)

*See (1988} 1 CL R 405
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(2) Once the presumption operates i favour of the respondent
and the applicants advance an allegation in rebuttal of such
presumption the burden of proof hes upon them to estabhsh that the
claimant voluntanly retired from thewr employment by submutting his
resignation

Application disrmissed with costs
Application,

Application for an order of certioran to remove mto the
Supreme Court for the purpose of quashing the ruling and/or
order of the Industnal Disputes Court dated 4th May, 1988
whereby 1t was decided that the burden of proof was upon the
applicants to start first adducing evidence

M Tsangandes with D Papadopoulos for the apphcants .
Y Yiasemus, for the respandents

SAVWVIDES J read the following judgment On the 30th June
1988 on an ex-parte application on behalf of the applicants in this
case [ granted leave to the applicants to apply for orders of
certioran and mandamus against the ruling of a Judge of the
Industnal Disputes Court dated 4th May, 1988 In pursuance to
such leave counsel for apphcants filed the present application
praying for an order of certioran to remove into the Supreme
Court for the purpose of being quashed the ruling and/or order
dated 4th May, 1988, of the Industrial Disputes Court by means of
which the Court decided that the burden of proof was upon the
applicants to start first adducing evidence

The facts relevant to the present case are bnefly as follows -

On the 1st September, 1986, Angelos Yiassemides filed an
applicahon in the Industnal Disputes Court under No 572/86
against the present applicants claiming {a) damages for wrongful
dismissal, {b) the benefits or any emoluments he was entitled to
under the law and/or collective agreements, (c) costs

The present applicants entered an appearance on the 16th
February 1987, and in their grounds of defence they alleged that
the said Yiwassemides submitted his resignation and/or retired
voluntarnly from their service on/or about 31st July, 1986, and for
this reason they denied his claim

After heaning argument n this respect by counsel for the present
apphcants the Court decided that under the prowisions of s 6(1) of
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1C.L.R. In re Louis Tourist Savvides J.

The Termination of Employment Law No. 24/67 and relying on
the summary procedure ¢ontemplated by law for the purpos. of
the speedy tmal of this case decaided that the burden of prool was
upon the present applicants who had n start fist adducing
evidence,

In arquing his case counsel for applicants submutted that the
Court wrongly relied on s6{1) and s 7(1} of I aw 24/67 and
musmiterpreted the provisions contamed therem. The present case,
counsel submitted. is not a case of termmation of employinent
within the meaning of s.3(1} of Law 24/67 the effect of which.
subject 10 the provisions of 5.5, would be 10 shift the burden of
nroof on the employers but it 1s a case where the employec has
himself submutted his resignation and/or 1etired voluntatily teom
the service of the applicants

Counsel contended that once the case does not fall within the
exemptions enumerated In the said law by wvirtue oi which the
burden of proof is shifted 1o the employer. the general rule that the
burden of proof lies on the person who makes an allegation. and
n this case the respondent who was the applicant m the mam
application, applies and. therefore. the ruling of the Court
contravenes such principle

Counsel for the respondent. on the other hand argued that the-
learned trial Judge properly applied the law in the circumstances
of the present case and exercised his discretion accordingly He
submitted that under s12(11) of the Annual lLeave with
Emoluments Law. 1967 {lLaw 8/67) the power 15 vested in the
Court to decide the procedure to be followed in a particular case
Furthermore. counsel submitted. that once the allegation of the
applicants was that they did not terminate the employment of the
respondent but it was he who submutted his resignation the burden
shufts on them to start their case first in order to prove such
allegation by virtue of which they seek to take this case outside the
provisions of the law which otherwise would have been
applicable. They should have the burden o start first to prove such
allegation.

5.3 of Law 92/79, which repealed 5.3 of Law 24/67. reads as
follows:

«3.-(1) "Otav, katd | pera Trv Evapiv TG 10y 0og Tou
mapoévrog  GpBpou, o gpyodorng Tepparidn o
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olovbniiuie Adyov GAMov [ Twv v T apBpw 5
ekTIBepéveoy AGywv, TNV amaocX0Anoiv epyodoToupé-
vOU, 0 OTTIOIOG £XEI ATAOXOCANBA CLUVEXWS LTI AUTOV ETTH
eikoor €f TouAdxiIoTOV €8BopGBag, O gpyodoTolpEvOg
KEkTNTOl dikaiwpa g amolnpiwo vrodoyilopévny
CUpG VWS TTPoS Tov MNpwTov MNMivaka.»

The translation in English reads as {ollows

(Where. on or after the commencement of the present
section the employer terminates for any reason other than
those set out in section 5, the employment of an employee
who has been contnuously employed by him for at least
twenty-six weeks, the employee has a night to compensation
calculated in accordance with the First Schedule )

S 5 of Law 24/67 enumerates the cases in which termination of
employment does not give nght to a claim for compensation

S 6(1) of the Law deals with the burden of proof and provides as
follows

«b.- {1) Ka®’ owavdimore evdmov Tou AlairnTikoo
AikaoTtnpiov diadikaciav o vmoe TOL EpyodOTOUL
TEPHOTIOPOG  ATTAOXCANOEWS TOU  EPYOdOTOUpEVOL
TekpaipeTal, péxpIs amodeifews Tou evavriou, wg pn
yevopevog id miva Twv ev T dpBpw 5 exTiBepévav
AGywv.»

The translation in English reads as follows

(In any proceedings before the Industnal Disputes Court
there shall be a rebuttable presumption that the termination of
the employment of the employee by the employer has not
been for one of the reasons set out in section 5 (The
underlining is mine}.

S 7(1) of Law 24/67 prowides as follows

«7.-(1) "OTav epyodoTolpevos vouipwg TepUOTiZn Tnv
omaogx0Angiv Tou map’ epyodoTn Adyw Tng diaywyng
TOL EPYOBOTOU, TOTE O TEPHATIONOG OUTOG BewpEITal WG
TEPHOTIOPOG UTTO TOL EPYOSOTOL UTIO TRV EVvoIaV TOUL
apbpou 3.»

The translation in Enghsh reads as follows

(Where an employee lawfully terminates his employment

766



10

15

20

25

1 CL.R. In re Louis Tourist Savvides d.

with an employer because of the employer’ s conduct, such:
termination is deemed to be termination by the employei
within the meaning of section 3.)

In the present case it is the allegation of the respondent-
employee that the applicants-employers terminated his
employment. Therefore, the termination of the employment «
the applicant is a matter in issue in the present proceedings.

By their defence the applicants deny that they terminated t!..
employment of the applicant and advance the allegation that the
respondent employee submitted his resignation. This is also a
matter in issue before the Court.

Under s.6(1) the termination of such employmaent is presumed.
To rebut such presumption applicants allege that the respondent
himself terminated his employment and that he was not dismissed.
This is an allegation which iakes the case outside the ambit of
5.6(1). Once the presumption operates in favour of the respondent
and the applicants advance an allegation in rebuttal of such
presumption the burden of proof lies upon them to establish that
the claimant voluntarily retired from their employment by
submiting his resignation.

Bearing in mind all the reievant provisions of Law 24/67 and my
finding as above the learmed trial Judge rightly came to the
conclusion that the burden lied upon the employers to start their
case first,

[n the result the application is hereby dismissed with costs.

Application dismissed with
costs against applicants.
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