(1984)

1984 June 11

[A. Loizou, 1]

IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION

CHRISTODOULIDES BROTHERS LTD.,

Applicants,

.

THE REPUBLIC OF CYPRUS, THROUGH
THE DIRECTOR OF THE DISTRICT LANDS OFFICE,

Respondent.

(Case No. 548/83).

Department of Lands and Surveys (Fees and Charges) Law, Cap. 219
{as amended by Law 31{76)y—Transfer by a general or limited
partnership to a successor to it company—Refund of transfer
Jees—Prerequisites—Section X1) of the Law and its proviso.

On the 27th January, 1978 the Partrership Christodoulides
Bros., which was dissolved on the 1st May, 1974, transferred to
the applicants, a limited company registered under the Companies
Law, Cap. 113, two pieces of immovable property by a declara-
tion of transfer made at the District Lands Office Niccsia; and
an amount of C£2,500 was paid as transfer fees. On the 13th
July, 1983 the applicant Company invoking the provisions of
section 9* of the Department of Lands and Surveys (Fees and
Charges) Law, Cap. 219, as amended by Law No. 31/76, applied
to the respondent District Lands Officer, Nicosia for the refund
to them of the aforesaid fees. The respondent refused** to
make the refund applied for on the ground that the prerequisites
laid down by the said section 9 were not satisfied because on
the date of the transfer the only shareholders of the transferee
company were not the partners of the transferor partnership.

Hence thss recourse in which the sole issue was the construction

of s. 9(1) of Cap. 319 and the proviso thercto.

*  Section 9 is quoted at pp. 619-620 post.
** The refusal is quoted at p. 618 post.
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3 CL.R. Christodoulides Bros. v. Republic

Held, that the stand of the respondent is the correct one;
that the two basic prerequisites of the proviso are conjunctive
and not disjunctive and the expression *‘close relatives” refers
exclusively to the second prerequisite and not to tle first; that
the proviso applies to the case of a transfer of immovable pro-
perty fiom a partnership to a company whenever first, the only
shareholders of the transferte company are the partners of the
transferor partnership and secondly when proof satisfying the
Director is produced that during a period of five years following
the date of the transfzr, no person other than those who at the
time of the Declaration of transfer were shareholders of the
company and their close relatives acquired any share in the com-
pany; that the only permissible exception to the acquisition of
shares during those five years, apart from close relatives, is in
the case of acquisition by reason of death; accordingly the
recourse must fail. )

Application dismissed.

Recourse.

Recowse against the refusal of the respondent to refund to
applicants the transfer fees collected on the day of transfer of
applicants’ propearties,

P. Sarris, for the applicants.

A. Viadimirou, for the respondent.
Cur. adv. vult.

A. Loizou J. read the following judgment. By the present
recourse the applicant Company claims:

“(a) A Declaiation of the Court that the decision of the
respondent dated 18.10.1983 by which he refused
to refund the transfer tees which were collected on
the day o: the transfer of properties F.697 and F.698
in the village of Latsia, as per the Declaration of Regi-
stration D.566/78, is null and void andfor contrary
to law and/or without legal effect and/or same has
been taken in abuse and/or in excess of power, and/or,

(b) A Declaration and/or judgment of the Court that the
applicants are entitled to the refund of the transfer
of fees which they paid to the respondent for the proper-
ties F. 697 and F. 698 in the village of Latsia as per
Declaration of Sale D.566/78".
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The facts of the case are not in dispute The applicants are
a limited company registered under the Companies Law, Cap.
113. On the 27th January, 1978, by a Declaration of Transfer
made at the District Lands Office, Nicosia, two pieces of immo-
vable property were transferred by the partnership Christo-
doulides Bros., the partners of which were Solis Christodoulides
and Theoclis Christodoulides, and which was dissolved on the
Ist May, 1974, to the applicant Company. An amount of
C£2,500.~ was paid as transfer fees.

On the 13th July, 1983, the applicant Company invoking the
provisions of section 9 of the Department of Lands and Surveys
(Fees and Charges) Law, Cap. 219, as amended by Law No.
31/76, applied to the District Lands Officer, Nicosia, for the
refund to them of the aforesaid fees. The decision of the res-
pondent by which such refund was refused was communicated
to the applicant Company by letter dated the 18th October,
1983, which reads as follows:—

“With reference to your application dated 13th July,
1983, for the refund of the transfer fees which were collected
on the day of the transfer of properties F.697 and F.698
in the villag: of Latsia in accoidance wilth the Declaration
D 566/78, 1 inform you that one of the necessary prere-
quisites which are mentioned in the proviso to subsection
1 cf section 9 of Cap. 219 for the refund of fees, is that on
the date of the transfer the only sharcholders of the trans-
feree company must be the partners of the transferor part-
nership or company. In your case this prerequisite is
not satisfied and so there is no question of the refund of
fees™.

As against this decision, the present recourse was filed, but
the admitted facts of the case have to be completed. On the
date of the transfer the shareholders of the transferee applicant-
company were:

Theoclis Christodoulides
Solon Christodoulides
Irene Christodoulidou
Ioannis Christodoulides
Marianna Christodoulidou.

el o
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3 CLR. . Christodoulides Bros. v. Republic A. Loizou J,

Irene Christodoulidou is the wife of Solon Christodoulides
and loannis and Marianna are his children. Partners of the
transferor partnership “‘Christodoulides Bros™. were only
the first two, as it appears from the Certificates of the Official
Receiver and Registrar of Companies attached to the opposition,

Moreover, the rcievant file of the respondent has been pro-
produced as exhibit 1. In it there is a certificate to the effect
that Solon and Theoclis are brothers from the same father and
mother, in addition to a statement as to the relationship of the
rest of the shareholders among themselves and the other two
shareholders.

Section 9(1) of Cap. 219, as added by Law No. 31 of 1976,
reads as follows:

" *Ocduis xivnyros [SlokTnoic peTapipalinrar Omd dpoppuducu
fi érepoppubuov Evaipelas (partnership) els BiaBexopévny
Tavrny éraipelov  (company) dmipdrdovTan ket elompder-
TOUTOl TE KATGAANAX BikandpaTa Yepls va Angdi Um’
Syw 16 yeyovds o ) wpos fiv 1 peroPiPacis Bikcnoboyos
¢rcnpeia SrabéxeTon T weTaPipdlovoav BikaioTépoyov dudp-
puBuov f ETepdppuluov ETcnpefoy, £lte KaBoAikdds eiTe GAAws:

Noetran 611 dodkis uévor péroxor Tis Sikaioddyou dranpeios
elven ol Eraipol Tiis Gikaiomrapdyou dpoppiBpov f Erepopplf-
pov Eraupeiog kai ko' olovbAToTe Ypdvov TrpocdysTan els
Tov  AiuBuvTiy  ikovomoinTiky, xatd Ty kpiow  obroU,
amddeibis Tou yeyovdTos &TI, kaT& THV Sidpkelay mvTaETiOS
dmwd Ths fuepounvias Tis SnAdoews peraPifdosws, 6, fav
roiguTn slven 1§ weplmrwos, péypr T dvrds Tiis Tpoo-
vapepleions meptdbou Tuydy Bicthloews f fxkabopioews T
tTaupeiag, oUbty Tpdowmov GARo TGV KaT& TOV Ypovov Tiig
Tpoovageplelons SnAdoews peTaPipdoees peTdywv THg Erou-
pelos Kad oTevdy ouyyswdv auTdv dmékTnosvy oicvbriToTe
peToyfy Tiis Eranpeles &Adews fi altig favérou, & AevburTis
fmiorpter els Ty Eraipelay 1O Toody TOV xaTd TOHV Xpovov
Tfis Snhdoews peraPifdorws EmPAnBivTwv xal elompay-
OfvTeov TEAGY kol SikonwudTov, pEopfvor XaTda Troody ioov
pds 4 i Tols Ekarév TS kard THY fuepopnviav s Tpoa-
vagepbeions SnAdotws metaPipdoens frempnpévng  déiay
s weTaPipacteions dxviTou 1SiokTnolas™.
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In English it reads:

“Whenever immovable property is transferred by a general
or limited partnership to a successor to it company, ths
appropriate fees are imposed and collected without taking
into consideration the fact that the transferee company to
which the transfer is mad«, succ:eds the tiansferor general
or limited partnership, either wholly or otherwise:

Provided that whenever the only shareholders of the
ransferce company aie the partners of the tiansferor general
or limited par'neiship and at any time is produced to the
Director, satisfactory, in his opinion, proof of the fact
that, during the five—year period from the date of the decla-
ration of transfer or, if such is the case, until the within
the aforesaid period dissolution or liquidation of the com-
pany, no person other than the at the time of the aforesaid
declaration of transfer shareholders of the company and
their close relatives acquired any share in the company
other than by reason of death, the Director refunds to the
company the amount of at the time of the declaration of
transfer imposed and collected fees and charges, reduced
by an amount equal to 49, on the assessed value of the
transferred immovable property as on the date of the afore-
said declaration of transfer’.

It has been argued on behalf of the applicant company that
they were entitled to the refund of the transfer fees because its
shareholders during the five years foillowing the date of the
Declaration of transfer did not change otherwise than by one
of its shareholders transferring shares by way of gift te his wife
ind children who, no doubt, come within the notion of close
-glatives to be found in the proviso to the aforesaid section.

On the other hand, counsel for the respondent has urged
that the said proviso contains two prerequisites, in so far as
ihis case is concerned. The first one is that on the date of the
ransfer the only shareholders of the transferee company are
‘he partners of the transferor partnership. And the second
srerequisite is that within a perior of five years following such
late —or in the case of dissolution or liquidation of the company,
within that period until then - -no person or persons have become
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I CLm, Christodoulides Bros. ». Republic A. Loizou J.

shareholders of the transferce company except close relatives
of the shareholders of the company who were such at the time
of the Declaration of the transfer. He further pointed out that
the argument of counsel for the applicant Company referied to
the second prerequisite of the said proviso.

The aforesaid text, trimmed of the vatious provisions that
are not relevant to our case and which are included to cover
ceftain eventualities, with which we are not concerned now and
ascribing to the words used their ordinaiy and natural meaning,
has led me to the conclusion that the stand of the respondent
is the correct one. To my mind the two basic prerequisites of
the provise are conjunctive and not disjunctive and the expression
“close relatives” refers exclusively to the second prerequisite
and not to the first. The proviso applies to the case of a transfer
of immovable property from a partnership to a company when-
cver first, the only shareholders of the transferee company are
the partners of the transfcror partnership and secondly. when
proof satisfying the Director is produced that during a period
of five years following the date of the transfer, no person other
than those who at the time of the Declaration of transfer werc
shareholders of the company and their close relatives acquired
any share in the company. The only permissible exception to
the acquisition cf shares during those five years, apart from closc
ielatives, is in the case of acquisition by reason of dearh.

In other words, the sharcholders of the transferce company
who must bc the same as those of the transferor partnership.
must remain the same except if changed by a transfer of shares
to close relatives, a term defined by subsection 3 of the law u
meaning the husband or wife of the sharecholder and his rolative
up to the third degree of relationship, or shares devolved o1
a person during those five ycars by reason of death of an existin
sharcholder.

It is when both these prerequisites are satisfied that 4 compiu -
is entitled to a refund of the fees and charges paid at the tin ¢
of the transfer less 4%, of the assessed on the date of the transf
valuc of the transferred immovable property. Any other witer-
pretation would defeat the intention of the legislator as it cma-
nates from the words used.
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For all the above reasons, this recourse is dismissed, but in
the circumstances theie will be no order as to costs.

Recourse dismissed with no order
as to costs.
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