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[TRIANTAFYLLIDES, P., DEMETRIADES, SAVVIDES, J].]
VEREGGARIA P, PAPAKOKKINOU AND ANOTHER,

Appellants,

CHRISTODOULOS XENOPHONTOS,
Respondent.

(Civil Appeal No. 5944).

Landiord and tenant—Statutory tenancy—Recovery of possession—

Breach by the tenant of an obligation of the temancy—Section
16{1)}b) of the Rent Control Law, 1975 (36)75)—Garage tenant
repairing cars at a space other than that agreed upon by the
partics—Not reasonable to make an order of eviction in the
circumstences of this case.

Landlord and tenant—Statutory tenancy—Recovery of possession—

Conduct constituting a nuisance to landlord and to persons in
neighbouring premises—Section 16(1){(c) of the Rent Control Law,
1975 (36/75)—Even though test of reasonableness wrengly intro-
duced by trial Judge, on the basis of the findings of fact made
by him there does not appear to exist the necessary factual
substratum on which he could have based an order of eviction on
the above ground.

Landiord and tenint—Statutory tenancy—Recovery of possession—

L

Deterioration of premises due to the conduct of the tenant—
Section 161)(d) of the Rent Control Law, 1915 (36/75)—Test
of reasonableness and factor of hardship erroneously introduced
by trial Judge—Retrial ordered only as regards claim for eviction
uriler the above provision.

Ti1~ appeliants, as owners of a garage on the outskirts of
Papht -, which was in the possession of the respondent as a
tenant, -ought to evict him therefrom on the grounds set out in
paragra *hs (b), (c) and (d) of section 16(1)* of the Rent Control
Law, 1475 (36/75).

Quuted at pp. 7124 post.
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1 C.L.R, Papakokkinou & Another v. Xenophontos

Regarding the first ground, which has been based on a breach
by the respondent of an obligation of the tenmancy in that he
repaired cars at a space other than that agreed upon between
the parties the trial Judge found* that the few instances in which
cars were seen outside the garage in breach of the agreement
could not justify an eviction order; regarding the second ground
of eviction to the effect that the tenant was behaving himself
in such a manner so as to cause nuisance to the appeliants and
to persons in neighbouring places the trial Judge found** that
there was no nuisance; and with regard to the third ground,
namely the deterioration of the premises due to the conduct of
the tenant, the trial Judge stated that before granting the eviction
order he had to be satisfied on the reasonableness of such an
order and had to take into account the interests of the parties.

Upon appeal against the dismissal of the claim for eviction:

Held, (1) (with regard to the first ground) that this Court is in
agreement with the trial Judge as regards the findings of fact
which he has made, and it shares his view that, in the circum-
stances of the present case, it would not be reasonable to make
an order of eviction.

(2) (With regard to the second ground) that the trial Judge has
reached correct conclusions in relation to the essential facts
relevant to this ground; that, even though he has erroncously
approached this matter as, also, entailing a decision by him as
to whether or not the particular circumstances were such as
to render it reasonable for him to make an order of eviction on
this ground, this misdirection on his part as regards the legal
effect of the applicable to the matter statutory provision, namely
of section 16(1)(c) of Law 36/75, cannot be treated as having
materially affected the outcome of the proceedings before him,
because, in any event, on the basis of the findings of fact, which
he has made in connection with this aspect of the case, there
does not appear to exist the necessary factual substratum on
which he could have based an order of eviction on such ground;
and that, therefore, in this respect, tco, this appeal cannot
succeed.

(3) (With regard to the third ground) that the trial Judge seems

See the relevant part of his judgment at pp. 7745 post.

#* See the relevant part of his judgment at pp. 775-6 post.
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Papakokkinou & Another v. Xenophontos (1979)

to have wrongly introduced, in an unwarranted by the relevant
statutory provision manner, a test of reasonableness; that he
went further and brought in, also, the factor of hardship to the
tenant, which is, again, not envisaged by the said provision;
that in view of the manner in which the trial Judge has,
apparently, approached the factual aspect of this part of the
present case whilst labouring under a misdirection in law as
regards the application of section 16(1)(d) of Law 36/75, it cannot
be speculated what would have been eventually his decision if
he had approached correctly in law this ground of eviction,
unfettered completely by considerations such as reasonablencss
or hardship; that, therefoie, the safer course, in the interests of
justice, i to set aside this part of his judgment and to order a
new trial before another Judge, as regards only the claim for
eviction under section 16{1)(d) of Law 36/75.

Appeal partly allowed.  Retrial
ordered as regards claim for
eviction under section 16(1){d)
of Law 36/75,

Appeal.

Appecal by the owners against the judgment of the District
Court of Paphos (Demetriou, S.D.J.) dated the 31st March,
1979 (Rent Control Appl. No. 35/78) whereby their claim for the
eviction of the tenant from a garage of theirs, sitvate at Paphos,
was dismissed.

L. N. Clerides, for appellant No. 1.
Appellant No. 2 appeared in person,

Chr. Georghiades, for the respondent.

TRIANTAFYLLIDES P. gave the following judgment of the Court.
The appellants are the owners of immovable property on the
outskirts of Paphos, namely of a garage, which is in the posses-
sion of the respondent as a tenant.

The « >pellants have sought to evict therefrom the respondent
on thrce Hut of the grounds which are set out in section 16 of
the Rent -“ontrol Law, 1975 (Law 36/75). The relevant parts
of such sc don read as follows:

“16.—( ) Oubepia &mdgaos xai oUdiv Swdrayia ExdideTal
Bid THv dvdkrnow TS raToxfis olaodhiroTe xarokiag
xaTaoThLeros, Sk Td dmolov foyuer & rapwv Noépos, | dix
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1 CLR. Papakokkinou & Another v. Xenophontos Triantafyllides P,

v | Todrrou Ewow fvowiaoTolu, wAtw Tédv deodoUficw
TIEPITT WOELOV !

(o)

(B) elc -meplmrreoow ko fiv olabrimoTe dmoxpiwars TS
tvoikidoewg AN THs TAnpopdis fvoiklou (efte Buvdper
mou oo Tnpiov oupPolalov, eite Suvdua Tdv Bio-
Tétewv Tou Tapovtos Nopou), ép’ doov 1) Umoypéwois
efven oUpgwvos Tpds Tas Biarélels ToU apérros Nopou,
fiferritn f| Siv életedéobn Umd ToU dvoikicoTou Kol T
Awaotripiov  Becopel  Aoywtyy Ty  E&8oow  ToleTng
&rog&oeaws f) TowUTov Siordyuoros #

(y) els meplmrwow ko’ fiv & dvonaaotis fi wds &Ahos katéyev
U’ alTov TV karokfow fy kerdoTnua Umfipte Evoyos
Siocywyfs &moTehovons dyAnplav i Biapkii dvdyAnow
81 mpdowna els TO v T vervidfovta dxbvnTa
eUptln fvoyos 611 Eripynoey QuTe v xpnotpomoimbouy
fi &mérpeye va ypnoworainfolv | kaToikia f| Té xoT&-
ornpa S mopovopows Ty dvnBikous oxemrouss  §

(&) els mepimrwow ko Av f| koTdoTacis THs kaTowkiog
fi ToU koaraoThiuoros ExEl, KaT& THY ywopny Tou Alke-
ornpiov, fmdewwdi Adyw koTaoTpemwTikéy Twpdiecov
i dueheias §) Tapodsiyens ToU fvomaoTou fi els wepi-
Trwow kel fiv & fvowiaoTs &8lkws Emwpotévnoey 1
gmérpeye Ty TpdkAnow onuovTikiis (nulas els To dxi-
mTor 1§

[ e e — o e

133

( “16.—(1) No judgment or order for the recovery of posses-
sion of any dwelling house or business premises to which
this Law applies, or for the ejectment of a tenant therefrom,
shall be given or made except in the following cases:

) U U UPUPRN

(b) where any obligation of the tenancy other than the
payment of rent (whether under the contract of tenancy
or under the provisions of this Law) so far as the
obligation is consistent w1th the provisions of this
Law, has been broken or not performed by the tenant
and the Court considers it reasonable that such judg-
ment or order be given or made; or

(c) where the tenant or any other person oca'ipying the
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Triantafyllides P,  Papakokkinou & Another v. Xenophontos 1979

dwelling house or business premises under him has
been guilty of conduct constituting a nuisance or
continuous annoyance to persons in the same or
neighbouring premises, or of causing or permitting the
use of the dwelling house or business premisss for
illegal or immoral purposes; or

(d) where the condition of the dwelling house or business
premises has, in the opinion of the Court, deteriorated
owing to acts of waste by, or the neglect or default of
the tenant or where the tenant has wrongfully caused or
suffered to be caused substantial damage to the
premises; or

© oo ettt oot n et et ”)

The trial Court dismissed the claim of the appellants and, as
a result, the present appeal has been lodged.

As regards the first ground for eviction, which has been based
on a breach by the respondent of an obligation of the tenancy,
we are in agreement with the trial Judge as regards the findings
of fact which he has made, and we share his view that, in the
circumstances of the present case, it would not be reasonable
to make an order of eviction; in relation to this aspect of the
case he has stated the following in his judgment, which may
usefully be quoted:-

“ The other leg of the ground is that the respondent repaired
cars at a space other than that agreed upon between the
parties. In the course of the hearing fow instances were
mentioned where cars in need of repairs were seen outside
the shop of the respondent in breach of the agreement. The
respondent in his testimony explained that on exceptional
occasions a car may have to be left outside the shop for a
short time until it is accommodated in the garage for repairs.
His counsel argued in his address that such instances cannot
be treated as violations of the agreement to justify the
ground for an eviction order.

I have considered the arguments of both sides on this
ground in“the light of the relevant Jaw and the evidence
adduced and have come to the conclusion that such
instances cannot justify an eviction order. As I was led to
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1 CL.R, Papakokkinou & Another v. Xenophontos Triantafyllides P.

unders. ' »¢ the alley is an open space where access may
usually be gained by anybody. . It is also in evidence that
other garages and similar shops are in the area. . A number
of cars may consequently be seen in the alley for various
reasons such as for parking purposes and repairs, This
fact, kywever unpleasant may be for the applicants, should
not atiect my judgment to find that the respondent should
be held liable or in any way answerable for acts of third
persons over whom he has no authority or control. The
result is, therefore, that this ground is also set aside as not
having been proved sufficiently to justify an order for
eviction”,

Regarding, next, the ground of eviction that the tenant is
behaving himself in such a manner so as to cause nuisance to the
appellants and to persons in neighbouring premises the trial
Judge said;-

20

25

30

35

40

** A similar line of thought may be followed in dealing with
the third ground which is, as 1 said, that the respondent is
causing a nuisance to the applicants as well as to the
adjoining tenants. As I have already indicated the alley
is far from being a tidy place. The first question is whether
such a condition may fall under the definition of nuisance.
In this context nuisance should be construed in a wider
sense and be according to ‘the plain and sober and simple
notions among the people’ (see Megarry’s Rent Acts, at
p..269). The learned author refers at p. 271 to the case of
Mac Iver v. Struthers, 1924 S.L.T. 15 where it was held not
to apply to permitting the premises to become dirty and
malodorous if this adversely affects only the tenant himself
and neither affects adjoining occupiers nor causes a deterio-
ration of the premises. In Woodfall on Landlord & Tenant
(supra) at p. 1192 it is also explained that ‘the nuisance or
annoyance must be judged in relation to the adjoining
occupier; the mere fact that there is a stalutory nuisance
under the Public Health Acts is not of itself sufficient under
this clause though it may in a particular case constitute a
breach of the implied covenant for tenant-like user.
Whether the nuisance or annoyance has actually been occa-
sioned is a question of fact for the trial Judge.

In this case there is evidence that the area outside the shop
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is dirty, a condition which the Court might infer to affect
adjoining occupiers but the evidence falls short in establish-
ing any connection of this situation with the respondent.
Considerable reliance was placed on the dirt caused by the
respondent in the garage. At the same time allegations of
destruction of the premises were made to which I shall refer
presently. Even if I were to infer that such a condition may
constitute a nuisance I must view this situation in the light
of the fact that the shop was leased as a garage, with all the
work ncidental thereto. The condition adversely affecting
the shop, must therefore be something more than what can
be expected from the work carried out, and must extend
to a degree to constitute a nuisance as explained above.
In this case the evidence does not support such propositions.
As a result, I find that this ground should also fail.”

We are of the opinion that the trial Judge has reached correct
conslusions in relation to the essential facts relevant to this
ground and we are, therefore, of the view that, even though he
has erroneously approached this matter as, also, entailing a
decision by him as to whether or not the particular circumstances
were such as to render it reasonable for him to make an order of
eviction on this ground, this misdirection on his part as regards
the legal effect of the applicable to the matter statutory provision,
namely of section 16(1)(c) of Law 36/75, cannot be treated as
having materially affected the outcome of the proceedings before
him, because, in any event, on the basis of the findings of fact,
which he has made in connection with this aspect of the case,
there does not appear to exist the necessary factual substratum
on which he could have based an order of eviction on such
ground; therefore, in _this respect, too, we find that this appeal
cannot succeed.

As regards the third ground of eviction, under paragraph (d)
of subsection (1) of section 16 of Law 36/75, namely the
deterioration of the premises due to the conduct of the
respondent as the tenant, the trial Judge has stated the following
in his judgment:

“ Apart from these factors I must bear in mind that to
grant the order, I must be satisfied on the reasonableness
‘of such an order. Furthermore I must take into account
the interests of the parties. Useful guidance of this point
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may be derived from the explanation afforded in Woodfall
on Landlord & Tenant, (supra) at p. 1184 at seq. where at
p. 1185 the learned author states the following:—

‘In exercising that discretion the Court is to take
into account every’ circumstance that might affect
the interests of the landlord or of the tenant of the
premises, including financial hardship which may
result from the Court’s order.’

Williamson v. Pallant, [1924] 2 K.B. 173).

Whilst appreciating the problem of the applicants caused
by the condition of the area as a whole for which, as I have
already found, the respondent cannot be held responsible,
I am of the view that to grant the order applied for would
undoubtedly affect the interests of the respondent to a
large degree. He is a man of rather poor means and has
been carrying on his work there for a number of years and
has the advantage to use part of the alley for the repairs of
the cars apart from the garage. If an order is granted the
respondent will be deprived of the advantages he is enjoying
now in the alley. Bearing in mind all the above and by
applying the test of reasonableness as explained above,
I find that the order for eviction should not be given on
this ground,”

The trial Judge seems to have wrongly introduced, in an
unwarranted by the relevant statutory provision manner, a test
of reasonableness; and he went further and brought in, also,
the factor of hardship to the tenant, which is, again, not
envisaged by the said provision.

In view of the manner in which the trial Judge has, apparently,
approached the factual aspect of this part of the present case
whilst labouring under a misdirection in law as regards the
application of section 16(1)(d) of Law 36/75, we cannot speculate
what would have been eventually his decision if he had
approached correctly in law this ground of eviction, unfettered
completely by considerations such as reasonableness or hardship.

We, therefore, think that the safer course, in the interests
of justice, is to set aside this part of his judgmest and to order a
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new trial before another Judge, as regards only the claim for
eviction under section 16(1)(d) of Law 36/75.

As regards costs, we have decided to set aside the order for
costs made against the appellants at fthe trial and to make no
order as regards either the costs of the trial or of this appeal.

Appeal partly allowed. Retrial
ordered as regards claim for
eviction under section 16(1)Xd)
of Law 36/75. Order for costs
as above,
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