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MICHAEL NICOLAOU LEOTSAKOS,
Applicant.

1. THE MINISTER OF JUSTICE
2. THE DIRECTOR OF THE CENTRAL PRISONS,
Respondents.

(Application No. 17/79).

*

Extradition— Habcas Corpus—Fugitive—Circumstances rendering ex-

tradition wnjust vr vppressive—Greck subject convicted of two
offences and seatenced to imprisonment in Greece—Detention
order relating to iy extradition—Section 9(2) of the Extradition
of Fugitive Offenders Law, 1970 (Law 97/70)—Application for
discharge on grovnd of trivial nature of said offences, on ground
that accusations were not made in good faith or in the interests of
Justice and on ground that charges he is facing in Cyprus have
not been disposed of or withdrawn—Sections 10(3)(1) and (c) and
H12UbY of the said Law—-Fact that applicant was convicted and
sentenced in his absence not sufficient to establish that he was
charged in bad faith or in a manner which was not in the interests
of justice—Prerequisites envisaged by said scction 10(3)(a) and (c)
not existing—Not open to Court to find that extradition of applic-
ant would, having regard to all circumstances, be unjust or oppres-
sive for any other reason—Because the finding that the extradition
would amouwnt 1o an unjust or oppressive measure must be related
to one of the grounds set out in section 10(3)a)(b) and (c)—
Nolle prosequi entered in relation to each charge applicant is
SJucing in Cyprus—Such charge to be treated as having becn
withdrawn—Application dismissed.

On March 19,1979, the applicant, a Greek subject, was detained
at the Central Prisons, in Nicosia, by virtue of an order made by
the District Court of Limassol, under section 9(2) of the Extradi-

-tion of Fugitive Offenders Law. 1970 (Law 97/70), in the course of

277

A



Leotsakos v. Minister of Justice & Another (1979)

proceedings, under the said Law, for his extradition to Greece,
where he is due to serve a sentence of eighteen months’ imprison-
ment, which has been passed upon hun for fraud, and a sentence
of five months’ imprisonment which has been passed upon him
for escaping from lawful custody. On April 13, 1979, he applied
for his release from such detention, through an apphication for an
order of Habeas Corpus, under section 10* of the above Law.
He relied on paragraphs (a) and (c) of subsection (3) of section
10*#, and has contended, respectively, that the offences of wiuch
he has been convicted are of a trivial nature and that the relevant
charges which were preferred against him in Greece amount to
accusations which were not made in good faith or 1n the interests
of justice, and that, consequently, Ins extradition would, having
regard to all the circumstances, be an unjust or oppressive mea-
sure. He, further, contended that his extraditron 1s precluded
because of the provisions of paragraph (b) of subsection (2) of
section 11 of the said Law which reads as follows:

*(2) An order of extradition shall not be made, under this
section, 1n the case of a person who 1s serving a sentence of
mmprisonment or detention, or 1s charged with an ofifence in
the Republic, unti -

@ ... . e e

(b) 1n the case of a person charged with an offence,
the charge 15 disposed of or withdrawn and, any
sentence of imprisonment that may have been
passed upon him has been served (not being a
suspended sentence)

Held, dismussing the application, (1) that the offences, in respect
of which the applicant has been sentenced, cannot be treated as
being of a trivial nature in the sense of section 10(3)(a) of Law

Quoted in full at pp 280-82 posr

Section 13(3)(«) and (c) 1cads as follows
“(3) On any such apphcation tic Supreme Court may, without pre-
Judice to any other junisdiction of 1it, order the discnarge from custody
of the person unaer evtradiion, 1 1t <decides that—

(a) by reavon of the trivial nature of the offence of which he 1s
accuscd or was comvicted, or

(b)

(c} btecause the accusation against him was not made 1n good
faith or 1n the nterests of jusuce, his extradition would be,
having regard to all the cilcumstances, an unjust or oppressive
medasure
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1 C.L.R. Leotsakos v. Minister of Justice & Another

97/70; that it has not been established that the accusations, in
respect of which the applicant has been convicted and sentenced,
were not made against him in good faith or in the interests of
justice; and that, in this respect, it cannot be accepted that the
fact that the applicant was convicted and sentenced in his ab-
sence is sufficient to establish that the applicant was charged in
bad faith or in a manner which was not in the interests of justice,
especially as there is nothing to show that he was convicted and
sentenced in absentia in a manner which conflicted with the re-
fevant provisioas of Greek Law.

(2) That once the prerequisites envisaged by paragraphs (a)
and {c) of subsection (3} of section 10 of Law 9770 have not been
shown to exist it is not really open to this Court to find that the
extradition of the applicant would, having regard to all the cir-
cumstances, be unjust or oppressive for any other reason, such
as the fact that there are pending in Cyprus civil proceedings:
against him because, in view of the way in which section 10(3) is
drafted, it seems that the finding that the extradition would
amount to an unjust or oppressive measure must be related to .
one of the grounds set out in the three paragraphs—(a),(b) and
(c)—of subsection (3); and that, accordingly, the first contention
of the applicant must fail.

(3) That in relation to cach charge that the applicant was fa-
cing in Cyprus there has been entered a nolle prosequi; that,
consequently, such charge may properly be treated as having -
been withdrawn, in the sense that it is no longer pending against
the applicant; that, thus, it cannot be held that the provisions of
paragraph (b) of subsection (2) of section 11 of’ Law 97/70 pre-
clude, at present, the extradition of the applicant; and that, ac-
cordmgly, the second contention of app]mant inust be dismissed.

Apphcatmn dismissed.

Cases referred to:

R. v. Governor of Pentonville Prison, ex parte Teja [1971] 2 All
E.R. 11 at pp. 22-23;

Union of India v. Manohar Lal Narang and Another, Union of
India v. Omi Prakash Narang and Another {1977] 2 All E.R.
348 at pp. 361-362:

Kakis v. Governmient af the Republic aof Cyprus and Others [1978]
2 All E.R. 634.
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Application.

Application for an order of Habeas Corpus directing the re-
lease of the applicant from the Central Prisons, Nicosia, where
he is being detained by virtue of an order made by the District
Court of Limassol, under section 9(2) of the Extradition of Fu-
gitive Offenders Law, 1970 (Law 97/70), in the course of proceed-
ings, under the said Law, for his extradition to Greece.

E. Vrahimi, for the applicant.

V. Aristodemou, Counsel of the Republic, for the respond-
ents.
Cuv, adv. vuli.

TRIANTAFYLLIDES P. read the following judgment. By means
of the present application the applicant seecks an order of Ha-
beas Corpus, which this Court is empowered to grant under
Article 155.4 of the Constitution, as well as under section 10 of
the Extradition of Fugitive Offenders Law, 1970 (Law 97/70).

The applicant, who is a Greek subject, is being detained at the
Central Prisons, in Nicosia, by virtue of an order made by the
District Court of Limassol, on March 29, 1979, under section
9(2} of Law 97/70, in the course of proceedings, under the said
Law, for his extradition to Greece, where he is due to serve a
sentence of eighteen months’ imprisonment, which has been
passed upon him for fraud, and a sentence of five months’ im-
prisonment, which has been passed upon him for escaping from
lawful custedy.

His detention is lawful, being envisaged, inter alia, by Article
11.2(f) of the Constitution. The applicant has, however, sought
to secure, by means of the present proceedings, his release from
such detention by relying on the provisions of section 10 of Law
97/70, which read as follows:—

“10.-(1) To Awcoripiov, év Téon TeptTwoel, kad' Ty
fifeAe Biardtst Ty xpdTnow ToU Umd éxSoow wpocwou
Buvdpel Tou dplpou 9, 8fhel TANpogoprioe Gua ToV EvBiagepd-
pevov, el kownw yAGooay, Tepl Tou Bkaciuaros atTou S1res
UTroPdAn aiTnow Sik habeas corpus wpds ToUTolg 8¢ dueAAnTi
KOWOTOINGT ThHY TOWUTNY dmogaoiv 16 “Ymoupyd.

(2) Tipdawmov, oltivos Getayxdn N kpdrnois Buvdper ToU
ws eipnTon &pbpou 9 v BlvaTar Suvapa ToU Tapdvtos Nopou
v Grmodobiy eis 1o Kpatos 7 Thv yxwpov, fiTis Amoore iy
Exboow oTOU ~
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(o) B mhon mepimrTaoe, pxpis ol mapihbn BidoTnua
Berarrévte fiuepdv &mo Tis fuépos, kol fiv iEedotn
o Tepi &xBboews BidTayuar

B) & f§ meprrTooar fifsAey UoPAngl altno ik
habeas corpus &p’ Soov dxxpepel 1) Eéraois Tijs Umo-
PAnteions alrfoecss.

(3) To 'AvertaTov Aaotriplov, EmhauPavdpevoy Tijs Tor-
aUtns alThoews, SUvatal, wh &rnpealopbvns olacbhtroTe
ttépas SikanoBooias avuTou, v Biardln THY dmmoguidiaov
ToU o EkBoovy wpoowmov, tp’ Soov fifeie kpivel 6T1 ~

(@) Aoyw Tiis donpdvtou Quosws Tou &SiknpaTos, 51
3 BiokeTon 1) kaTebikdobny fi

(B) Aoyw Tiis TapoSov paxpou xpovou, &g’ ol tyéveto
1) Si&mpatis Tou ddiknuaros, fi, &vaAdyws Tijs TEp!-
TTdhoEws, &’ ol kaTalnTEITar TEds EKTICIY Trowidis
peTd katablkny avTtour A

(y) My tou &m ) ket alrou kotnyopla Stv éyévero
xarfj i) mioTtal f &v TG ovugépovTi Tiis Sikaioatvng
N amdboois avtou B84 dmetéhe, AauPavoutveov U’
Syw Grracdv Tév meploTaoswy, &Bikov ) xoTa-
TETTIKOY péTpov.

4) To 'AviraTov Axaor. piov, FmAapPovdpevor oliaobf-
TwoTE TOIRUTNS alTnoews, Sin xTon v& Sexbf) cupmAnpuloTikd
dmoBeikTIkA oTorkeia, oxeTH & Tpds THV GoKNaw Tiis Sikxio-
Boolas auToU Buvaper Tou &pdpou 4 fi Suvduel Tou EBagiov (3)
ToU Tapdvros &pbpou. '

(5) & Tols orotrous Tou TapovTos dpbpou, 1) Biabikaoia
i v Eéraow altioews UmoPAnBeions Bk Thv EéxSoow
habeas corpus AoyileTou Exxpepovoa péxpis ol ixdikactfi f)
koT' aUTis Tuyov doxnbsica Epegis, Ty TapéAbn &mpakTos 1)
mpobeopia, &v fi Svaron va doknbi) TowiTn Epeois, T, Ep’
Soov &mrarteiTon &8erax Bid TV Goxnow £@eoews, N Tpobeouia
tv §) Bovaran v almnbi § Tapoyn Tis ToloTng GBeiag

( “10.-(1) The Court in every case where a person to be
extradited is committed to custody under scclion 9, shall
inform immediately such person, in ordmary language, of
his right to make an application for habeas corpus and
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moreover shall forthwith communicate its relevant decision
to the Minister.

(2) A person committed to custody under the said section
@ cannot be extradited under this Law to the State or Coun-
try which has requested his cxtradition—

(a) in any case, until the cxpiration of a period of
fifteen days beginning with the day on which the
order for his extradition was made;

(b) if an application for habeas corpus is made, so
long as proceedings on that application are pen-
ding.

(3) On any such application the Supreme Court may,
without prejudice to any other jurisdiction of it, order the
discharge from custody of the person under extradition,
if it decides that-

(2) by reason of the trivial naturc of the offence of
which le is accused or was convicted; or

{b) by reason of the passage of long time since the
commission of the offence, or, as the case may be,
since he has become a wanted person in order to
serve his sentence after having been convicted; or

(c) because the accusation against him was not made
in good faith or in the interests of justice, his ex-
tradition would be, having regard to all the cir-
cumstances, an unjust or oppressive measure.

(4) On any such application the Supreme Court may re-
ceive additional evidence relevant to the exercise of its
jurisdiction under section 4 or under subsection (3) of this
section.

(5) For the purposes of this section the proceedings in an
application for habeas corpus shail be treated as pending
until any appeal in those proceedings is disposed of or until
the expiration of the time within which such an appeal may
be brought, or, when leave to appeal is required, of the time
within which such leave may be applied for™).

Counsel for the applicant has relied, in particular, on para-
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graphs (a) and (c) of subsection (3) of section 10, above, and has
contended, respectively, that the offences of which the applicant
has been convicted are of a trivial nature and that the relevant
charges which were preferred against him in Greece amount to
accusations which were not made in good faith or in the interests
of justice, and that, consequently, his extradition would, having
regard to all the circumstances, be an unjust or oppressive mea-
sure,

Law 97/70 appears to be modelled, to a considerable extent,
on the Fugitive Offenders Act, 1967, in England (see Halsbury’s
Statutes of England, 3rd ed., vol. 13, p. 286) and was enacted
soon after there had been ratified the European Convention on
Extradition, by means of the European Convention on Extra-
dition (Ratification) Law, 1970 (Law 95/70).

I cannot agree that the aforementioned offences, in respect of
which the applicant has been sentenced, as was already stated,
to terms of imprisonment of eighteen and five months, respe-
ctively, can be treated as being of a trivial nature in the sense of
section 10(3)(a) of Law 97/70.

Nor can I agree that it has been established that the accusa-
tions, in respect of which the applicant has been convicted and
sentenced, were not made against him in good faith or in the
interests of justice; and, in this respect, I cannot accept that the
fact that the applicant was comvicted and sentenced in his ab-
sence is sufficient to establish th..t the applicant was charged in
bad faith or in a manner which v.as not in the interests of justice,
especiaily as there is nothing to show that he was convicted and
sentenced in absentia in a manner which conflicted with the re-
levant provisions of Greek Law.

Once the prerequisites envisaged by paragraphs (a) and (c) of
subsection (3) of section 10 of Law 97/70 have not been shown
to exist it is not really open to me to find that the extradition of
the applicant would, having regard to all the circumstances, be
unjust or oppressive for any other reason, such as the fact that
there are pending in Cyprus civil proceedings against him; be-
cause, in view of the way in which section 10(3) is drafted, it
seems that the finding that the extradition would amount to an
unjust or oppressive measure must be related to one of the
grounds set out in the three paragraphs—{a), (b) and (c)—of
sub-section (3).
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In this respect, it is to be noted that section 10(3) of Law 97/70
corresponds closely to section 8(3) of the Fugitive Offenders
Act, 1967, in England, and in R. v. Governor of Pentonville
Prison, ex parte Teja, [1971] 2 All E.R. 11, Lord Parker C.J.
said (at pp. 22-23) the following:—

“ Finally one comes to s. 8(3). That provides:

*On any such application the High Court or High
Court of Justiciary may, without prejudice to any o-
ther jurisdiction of the Court, order the person com-
mitted to be discharged from custody if it appears to
the Court that—(a) by reason of the trivial nature of
the offence of which he is accused or was convicted;
or (b) by reason of the passage of time since he is alleged
to have committed it or to have become unlawfully at
large, as the case may be; or (c) because the accusation
against him i5 not made in good faith in the interests
of justice, it would, having regard to all the circum-
stances, be unjust or oppressive to return him,’

The only ground on which it is suggested that this Court
should act is by reason of the passage of time since the ap-
plicant is alleged to have committed the offences.

................................................

What counsel for the applicant says is that, although the
ground for discharging the applicant must be by reason of
the passage of time, yet in deciding whether it would be
unjust or oppressive to return him on that ground, onc must
consider all the circumstances; and the circumstances which
he prays in aid here are not only the proceedings and de-
cision of the Supreme Court in Costa Rica, but also the fact
of this continuous adverse comment by Ministers and press
alike of the applicant’s conduct from 1966 right up to date.
He says that therc is a real danger that, in the light of the
publicity given, even, one would think, publicity which
would amount in this country to contempt of Court, he
will not have or may not have a fair trial, and, accordingly,
that that is a circumstance which this Court should take into
consideration in saying whether by reason of the passage
of time it would bc unjust or oppressive to return him.

................................................

| would only add that, as it seems to me, the wording of
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s. 8(3) is very much narrower in its ambit than s. 10 of the
Fugitive Offenders Act 1881, and 1 very much doubt that
one is entitled to take into consideration as part of the cir-
cumstances anything which does not flow from or is un-

5 connected with the passage of time. At the end of the day,
having considered all the circumstances, it is only when by
reason of the passage of time that it is thought unjust or
oppressive to return the applicant™.

In Union of India v. Manohar Lal Narang and another, Union
10 of India v. Omi Prakash Narang and another, [1977] 2 All E.R.
348, Viscount Dilhorne said-(at pp. 361-362):—

* Whether the application to the Court under s. 8(3) be on
the ground of the triviality of the offence or of the passage
of time or of mala fides, the Court is required to have regard
15 to all the circumstances. In my opinion this can only mean’
circumstances relevant to the particular ground or grounds
on which the application for release is based. Where that is
sought by reason of the trivial nature of the oftfence, only
circumstances relevant to the nature of the offence are to be
20 regarded; for to order a persont’s release on that ground it
must appear to the Court that it would be unjust or oppres-
sive to return him by reason of the trivial nature of the
offence and not for any other reason. Where the applica-
tion is, as it was in this case, on the ground that it was un-
25 just or oppressive to return him by reason of the passage
of time, I agree with Slynn J. that the circumstances to which
regard may be had must be relevant to the question whether
or not it would be unjust or oppressive to return a person
because of the passage of time. (See also per Lord Parker
30 C.J. in R.v Governor of Pentonville Prison, ex parte Tcjal).

It was argucd for the applicants that the trivial nature of
the offence, the passage of time and maly fides were “gate-
ways’ and once through a gateway, the Court, after having
regard to all the circumstances, could order the discharge of

35 a fugitive if any circumstances exisied which would render
his return unjust or oppressive. In my opinion the lan-
guage of s. 8(3) does not permit of any such interpretation.
It does not say that where the offence is trivial, where there

1 (971} 2 All E.R. 1§ at 23. ’
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has been passage of time and where there has been lack of
good faith, the Court can order the discharge if it appears
that there are any grounds for concluding that his return
would be unjust or oppressive. It can only do so by reason
of triviality, passage of time or bad faith. 1f this contention
is right, then the omission of the words ‘or otherwise’ has
little significance and the power of the Court remains si-
milar to that it had under the 1881 Act, despite the change
of wording. I do not think this contention well founded
and 1 reject it.”

The Teja and Narang cases, supra, were referred to by the
House of Lords in England in the later case of Kakis v. Govern-
ment of the Republic of Cyprus and others, [1978] 2 All E.R. 634.

Counsel for the applicant has argued, also, that the extradition
of her client is precluded because of the provis ons of paragraph
(b) of subsection (2) of section 11 of Law 97/70, which reads as
follows :~

R 8 T (O

(2) Ko® Goov dpopd eis mpdowmov, dTep EkTiel Towdy
guAakioews T xparrioews 7} Sidketan 81 dblknpd T dv TR
Anpokparic, 8tv Suvaren va kBoBf), Buvdner ToU TopdvTos
Gpbpov, Bidtaypa ikBGoews, véypls ol -

11.-(1) - .

() . . e .

(P) &v 8 Tij mepirTdon TpooWwTTOY Siokopévoy B1” &Bi-
knud 11, &Sikaclfi A dwooupbhfj 1) ko’ alrou Tpo-
cagleioa karnyopia kai éknéen THY TUXOV EMPAN-
feloav aUTd mowny guiakiosws (oUyi i’ dvooTo-
A

("(2) £ norder of extradition shall not be made, under this
section, 1. the case of a person who is serving a sentence of
imprisonn.snt or detention, or is charged with an offence in
the Repub..c, until-

() e

............................................

(b) 1n the case of a person charged with an offcnce, the
charge is disposed of or withdrawn and, any sen-
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tence of imprisonment that may have been passed
upon him has been served (not being a suspended
sentence).” o

It is to be noted that this section corresponds to subsection (2)
of section 9 of the Fugitive Offenders Act, 1967.

I do not find that there is any merit in this contention of coun-
sel for the applicant, because it is common ground that in rela-
tion to each charge that the applicant was facing in Cyprus there
has been entered a nolle prosequi and, consequently, such charge
may properly be treated as having been withdrawn, in the sense
that it is no longer pending against the applicant; thus, it
cannot be held that the provisions of paragraph (b) of subsection
(2) of section 11 of Law 97/70 preclude, at present, the extradi-
tion of the applicant.

In the light of all the foregoing considerations 1 have decided
that this application for an order of Habeas Corpus fails and has
to be dismissed accordingly; but in view of the nature of the pro-
ceedings for Habeas Corpus I am not prepared to make an order
for costs against the applicant.

Application dismissed. No order
as 1o costs.
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