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[TRIANTAFYLLIDES, P., STAVRINIDES, L. Lorzou, JJ]
DORA A. GEORGHIADOU,

Appellani—Plaintiff,

THEODOSSIOS LAMBRIDES AND ANOTHER,
Respondents—Defendants.

(Civil Appeal No. 5713).

Rent Control Law, 1975 (Law 36/75)—Rent—Reduction by 20%—

May be effected by the tenant himself—Burden of proof that he
was entitled to do so, because he is a person substantially affected
by the abnormal situation, lies on him—And the Court has to
make a finding in this respect—Section 15 (1) of the Law.

Rent Control Law, 1975 (Law 36/75)—Recovery of possession—Breach

of covenant prohibiting use of premises as a dwelling house—
Principles governing construction of such covenani—Refusal to
order eviction notwithstanding the breach--Trial Judge's dis-
cretion—Section 16 (1) (b) of the Law—Principles on which Court
of Appeal will interfere with Judge's discretion—Relevant dis-
cretion exercised by taking into account all surrounding circum-
stances—Not exercised wrongly.

Landlord and Tenant—Recovery of possession—For failure to pay

rent and for breach of covenant—Section 16 (1) (@) and (b) of
the Remt Control Law, 1975 (Law 36/75).

The appellant-plaintiff, who is the owner of a ground floor
dwelling-house at Nicosia, sued the respondents—defendants, who
are her tenants under a contract of tenancy, and claimed an order
of eviction on the ground (a) that the tenants have failed to pay
the rent which was lawfully due in respect of the premises con-
cerned, and (b) that the tenants have committed a breach of
covenant by allowing the said premises to be used as a dwelling
house, in breach of clause 9 of the contract of tenancy which
provided that the premises would be used by the tenants as an
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*3

architect’s premises. The appellant’s claim was based on
section 16 (1) (a) and (b)* of the Rent Control Law, 1975 (Law
36/75).

Regarding ground (a) above the trial Judge has held that the
tenant was entitled to reduce the rent of the premises in question
by 209 in accordance with the provisions of section 15** of
the above Law and that he has paid all the rent which was
lawfully due and payable. The trial Judge, has not, however,
made any finding, as envisaged by the second proviso to section
15 (1)***, to the effect that the tenant had been substantially
affected by the abnormal situation.

Regarding ground (b) above the trial Judge, after taking
particularly into account that the persons who were allowed
to reside temporarily in the premises were refugees, that those
who were still living there when the action was tried were an
old couple, both of them refugees and relatives of the tenant
who was deriving no profit whatsoever from their presence in
the premises but, instead, he was helping them financially, and
that they were not to stay there in perpetual breach of the rele-
vant covenant but they were expecting to move out as soon
as Government would make available to them other accommo-
dation, notwithstanding the breach of covenant, decided to
exercise his relevant discretionary powers under the said section
16 (I) (b) and refused to order the eviction of the tenant because
of such breach,

The plaintiff appealed.

Held, (1) that section 15 (1) does not prevent a tenant from
proceeding, at his own risk, to reduce the rent payable by him
by 20%, but if the matter is taken before a Court then the
burden of proving that he was entitled to do so, because he is
a person substantially affected by the abnormal situation, un-
doubtedly lies on him, and the Court has to make a finding in
this respect; and that, accordingly, in the present case it was
not open to the trial judge to hold, without first finding that
the tenant had been substantially affected by the abnormal
situation, that the rent due and payable to the appellant was

Quoted at pp. 249-50 posr,
Quoted in full at p. 251 post.

*#+ Quoted in full at pp. 251-52 post.
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not as provided for in the tenancy agreement but reduced by
20%, and that the tenant was not in arrears concerning the
payment of the rent.

(2) that the part of this case, relating to appellant’s claim
for an eviction order because of failure to pay the rent due,
will be retried by another judge.

(3} (After stating the principles governing the construction of
the covenant in guestion amd the principles on which the Court of
Appeal will interfere with exercise of discretion by a trial Judge
vide p. 255 post) that though there was a breach of the cove-
nant prohibiting use of the premises as a dwelling house the
relevant discretion of the trial judge under s. 16 (1) (b) of Law
36/75, was exercised by taking into account all surrounding
circumstances (see Western Bank Lid., v. Schindler [1976] 2
All E.R. 393 at pp. 400, 401); and that such discretion has not
been exercised wrongly (pp. 255-56 posi).

Appeal partly allowed.

Cases referred to:

Luke v. Inland Revenue Commissioners, [1963] 1 All E.R. 655
at p. 664,

Artemiou v. Procopiou [1965] 3 All E.R. 539 at p. 544;

Western Bank Ltd., v. Schindler [1976] 2 All E.R. 393 at p. 399;

Lapithis v. Stavrou {1972) 1 C.L.R. 144;

M’'Gregor v. Underwood, 1 T.L.R. 285,

R. v. Brighton and Area Rent Tribunal. Ex parte Slaughter and
Another [1954] 1 All E.R. 423;

Levermore and Another v. Jobey [1956] 2 All E.R, 362;

Economou v. Economou (1977) 3 J.S.C. 320 at pp. 332, 335 (to
be reported in (1976) 1 C.L.R.);

Neophytou and Ancther v. Papasolontontos and Another (1977)
4 1.5.C. 480 at pp. 485, 486 (to be rcported in (1977) 1
C.L.R);

Paphitis v. Bonifacio (1978) 1 C.L.R. 127,
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Appeal by plaintiff against the judgment of the District Court
of Nicosia (HjiConstantinou, $.D.J.) dated the 5th May, 1977,
(Action No. 107/76) whereby her claim for an order of posses-
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sion, C£144.- as arrears of rent and damages and mesne
profits was dismissed.

C. Velaris, for the appellant.
G. Mitsides, for the respondent.
Cur. adv. vult.

The following judgment was delivered by:

TRIANTAFYLLIDES P.: By this appeal the appellant—who was
the plaintiff before the Court below—complains about the dis-
missal of an action which she instituted against the respondents,
as defendants. By means of such action she claimed an order
for possession of her premises at Mycalis street, No. 4, Nicosia,
C£144 as arrears of rent for the months of July, August,
September and October, 1975, and, also, damages and mesne
profits as from November 1, 1975, until vacant delivery of the
premises to her.

The material facts of this case, as they have been found by
the trial Court, are as follows:

The appellant is the owner of a ground floor dwelling-house
at the above address in Nicosia.

By a contract of lease, signed on December 4, 1971, the said
dwelling-house was let to the respondents at the annual rent
of C£600, payable quarterly in advance.

In the said contract the tenants, that is the respondents, are
stated to be Theodossios Lambrides and Erving & Jones, of
Nicosia, but, for the purposes of this case, we are only con-
cerned really with the respondent Lambrides who is, in fact,
the only tenant who has taken up possession of the premises in
question and has, at all material times, been occupying and
using them as his office as an architect; he will, therefore, be
referred to, from now onwards in this judgment, as the “tenant”.

Clause 9 of the contract of lease provided that the dwelling-
house would be used by the tenant as an architect’s office.

As from the commencement of the tenancy and until the
Turkish invasion of Cyprus, in July 1974, the tenant has always
been using the premises as his office, he was paying regularly
his rent and was employing 4 or 5 employees.
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Some time after, and because of, the Turkish invasion, the
tenant left Cyprus and went to Athens, where he stayed with
his daughter, who is married to an army officer who was, at
the time, serving in Cyprus. On leaving Cyprus the tenant
gave the keys of his office to his said son-in-law.

His son-in-law, with the knowledge and consent of the
tenant, allowed, at about the end of August or the beginning
of September 1974, two families of relatives of the tenant, who
were refugees from Morphou, to enter his office and to use it
as a residence.

The appellant came to know of this some time in September
1974, when she returned to Nicosia, after she had gone away
too due to the Turkish invasion,

The tenant returned from Athens in December 1974 and he
was visited then by the appellant who asked for payment of
the rent for two quarters which was in arrears, and, also, in-
quired about the refugees who were staying in the premises,
The tenant requested some time in order to pay the rent and
promised to arrange everything; and, actually, by the end of
June 1973, he had paid off all arrears of rent and, also, six of
the refugees had left the premises.

There remained there, and are still residing in the premises,
an old couple, who are the brother of the wife of the tenant
and his wife; they are very poor and, therefore, they cannot
afford to puy any rent for other premises; they are staying in
the officc of the tenant without paying any rent to him and
they are awaiting to be offered by the Government a place of
residence as refugees. The tenant is giving them financial
assistance in view of the fact that they are relatives of his.

Both before and after the enactment, on July 11, 1975, of the
Rent Control Law, 1975 (Law 36/75), the appellant and the
tenant had scveral meetings in order to discuss the amount of
rent which was due and payuble. The tenant maintained that
he ought to be discharged of any obligation to pay rent for a
period of two meonths as from July 20, 1974, and that, there-
after, the rent should be reduced by 20% in accordance with
thic provisions of section 13 of Law 36/75.

They failed to reach an agreement and on November 3, 1975,
the appellant sent to the tenant, through her advocate, a letter
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informing him that she had terminated the tenancy because the
premises were being used as a dwelling-house, in breach of an
express term of the contract of tenmancy, and she asked the
tenant to deliver vacant possession of her premises within three
weeks. Moreover, the tenant was asked to pay, within the
same period, the sum of C£200, by way of arrears of rent, for
the months of July to October, 1975.

The tenant replied, on November 7, 1975, by a letter of his
advocate, in which it was contended that Law 36/75 was appl-
cable to the premises; consequently, there was sent a cheque
for C£56 in full satisfaction of all rents, up to December 31,
1975.

By a letter of November 20, 1975, the advocate of the appel-
lant informed the advocate of the tenant that the said cheque

-had been received towards the appellant’s claim as contained

in the letter of November 3, 1975.

On December 30, 1975, the tenant sent, through his advocate
to the advocate of the appellant, a cheque for C£120, in full
satisfaction of all rents due for the period of January to March,
1976. This cheque was returned by the appellant’s advocate
who, by means of a letter dated January 5, 1976, informed the
advocate of the tenant that the whole matter was being taken
to Court; actually, the action, in which the appealed from
judgment was given, was filed on January 8, 1976.

By means of her action the appellant claimed an order of
eviction on the ground, first, that the tenant had failed to pay
the rent which was lawfully due in respect of the premises
concerned, and, secondly, that the tenant had committed a breach
of covenant, namely of clause 9 of the contract of tenancy, by
allowing the aforementioned refugees to reside in the premises.

The relevant legislative provisions are paragraphs (a) and (b)
of subsection (1) of section 16 of Law 36/75, which read as
follows:—

“16.—(1) Oudepla dmopooils kai oUdev Bidroaype ékSideTan
B1&x Ty qvdkTnow Tiis kaToy s olaodiToTE kaTokias 1) KaTa-
oThuaTos, Bid 1o dmolov ioyler & wapdv Nouos, i 81 Thy
& ToUTou Elwow voikicoToU, TAfY TV dkoAolfwv Tepl-
TTTWOEWY !

(o) els mepimTodow ka® fiv olovBfyToTe vopinws deihd-
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uevov tvolkiov kaBuarepeiton Emi efkoon plav ) repic-
coTépas fufpas ueta Ty EmiSoov dyypdpou elSo-
moifjoesx &rontiioews el Tov dvoworiy xal Biv
Urépler olabfiroTe Tpoopopd TolUTou Tpd Tiis Eydp-
oews Tis ywyiis:

Noeitan 811 fvolkiov 8& BecpfiTan dog Trpoopepdiv
Suvdper s Tapaypdoov alrtiis, édv TouTe EoTdhn
Bi&k ouornuévms tmoToAfs els Td mpdowmov TS Bi-
xatoupevay vl elowpdln TouTo. §)

els Trepimreoow xab’ fiv olaBhmrore Uroypéwais Tiis
tvoudoews Aty Tijs TAnpoopiis dvoiklov (efte Bu-
vduel Tou dvoikiacTnpliov cupPoAaiov, site Suvduer
Tév Srordecov Tol wopdvros Népou), tp’' Soov %
umroypéwois elven aupguovos 1rpds Tds Siordkers Tou
mapdvros Népov, fifethdn fi Biv deteAdobn Imd Tou
troiaoTou xal 16 AikaoThipiov Beopel Aoy Ty
Soow TolarTns drogdosws fi ToroUTou BlaTdyna-
TOS.

”"

(*16.«(1). No judgment and no order for the recovery of
possession shall be made in respect of any dwelling-house
or shop to which this Law applies or for the ejectment of
a tenant therefrom except in the following cases:-

(a)

(b)

where any rent lawfully due is in arrears for
twenty—one days or more after the service on the
tenant of a written notice of demand and if there
is no tender thercof before the institution of the
action:

Provided that rent will be deemed to have been
tendered under this paragraph if it has been sent
by registered post to the person entitled to receive
it; or
where any obligation of the tenancy, other than
the payment of rent (either under the contract of
tenancy, or under the provisions of this Law)
which is consistent with the provisions of this Law,
has been broken or not performed by the tenant
and the Court considers it reasonable to give such
a judgment or make such an order.
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It has not been disputed that the tenant was entitled, under
section 14 of Law 36/75, to be relieved from the payment of
rent for the period of two months immediately after July 20,
1974, when the Turkish invasion of Cyprus commenced.

It has, however, been disputed that the tenant is entitled,
under the provisions of section 15 (1) of Law 36/75 to reduce
by 209 the rent payable for the premises under the tenancy
agreement. The said provisions read as follows:—

*“15.—(1) Awapkouons Tiis Expilipou kataoTdoews kal bv o
meprrTadoel ouyl Tépav Tis 31ns Maptiov 1978 &mavra T&
koraPodAdpeve fvoixkiar &' dxlimra peotvron &md riis 204js
loviiov 1974 kaTd efxoot Tois ikardy xal & hvoiigoThs dmd
Tiis fiuepounvias Tains 8& xoTaPdAAn TO olTw peioUusvov
Toodv Tpds TANEN EdpAncw T&V Tpds Tov tBiokThTn Uro-
XPEWOEWDY TOU! .

Nogiton mepautépw &mi oUbly TG &v 1§ Tapdvrt &plpw
SicddauPavoptveor Epapudletar — ‘

o) tkrds #v & dvomaaoTis dmrobedeiypfves Eyn fnn-
Y
peactii oUoiwbis &k Tiis fxpUBpov xoTooTdoews. i

(B) els fiv mepimrwow & iBokThTns &wodedearypévars Exst
ovoiwbéss Emrnpeactiy & Tiis ouverrsiq Tiis dxpubpou
koraoTdoews Epappoyils TV Siardiewy Tol Tapdy-
Tos Népou:

{*15.(1). During the abnormal situation, and in any case
not after March 31, 1978, all rents in respect of immovables
are reduced, from July 20, 1974, by twenty per cent and
from such date the tenant will pay the thus reduced amount
in full satisfaction of his obligation to the landlord:

...........................................................................

Provided further that nothing in this section contained
shall apply -

{a) unless it is proved that the tenant has been sub-
stantially affected by the abnormal situation; or

(b) in the case it is proved that the landlord has been
substantially affected by the application, due to
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the abnormal situation, of the provisions of this
Law,

As a matter of fact the tenant has, also, instituted separate
proceedings, namely application No. 210/76 in the District
Court of Nicosia, by means of which he is seeking a decision
that the rent payable by him under the tenancy agreement
has to be reduced by 209 by virtue of the provisions of section
15(1) of Law 36/75. This application is still pending and is
not relevant to the outcome of this appeal.

The learned trial Judge has found as follows in this respect
in his appealed from judgment:-

* In my opinion section 15 (1) of Law 36/75 has a universal
application, and unless and until it is established before
the Court that it should be rendered inoperative because of
any one of the reasons stated in the two provisos, the effect
of the section is that the rent payable should be the reduced
by 2024 vent. If the plaintiff believed that the provision
of section 15 (1) should be rendered inoperative in the case
of this defendant, the plaintiff should proceed and establish
before the Court that the defendant has not been sub-
stantially aficcted by the emergency.

......................................................................... I}

Having found as above 1 come to the conclusion that on
3.11.75 the enly amount of rent lawfully due and payable
was the sum of £56.000 mils which was promptly paid and
was received by the plaintiff, and I consider it unnecessary
to deal with the guestion whether or not the written notice
of demand was a valid notice. Consequently the claim
for possession on the ground that the defendant failed to
pay lawfully due rent after a 21 days’ notice of demand
made in writing fails.”

As regards the issue of the breach of a term of the contract
of tenancy the Judge has held as follows:-

“in the case under consideration the following matters
descrve paiticular attention:

The plaintiff had shown her polite feelings and good
understanding by crediting the defendant with time to put
evervthing in order. The defendant did in fact manage
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and by end of June, 1975 paid all arrears of rent and sent
away six of the eight persons who had made his office
their dwelling-house. On 3.11.75 the plaintiff was simply
complaining of the two persons that remained living in the
premises, It is noteworthy that such persons have entered
into the premises as refugees, during the defendant’s absence,
that they are related to the defendant who is not being paid
any rent nor does he receive anything from them in exchange
of his suffering them to live where he has his office, but
instead he helps them financially. The old couple living in
the premises are doing so temporarily awaiting for free
Government accommodation. The premises were let on
terms not expressly excluding their use for residential
purposes, whereas they are constructed and designed for
use as a dwelling-house. The use of the premises as made
by the defendant were and still continue to be as an archi-
tect’s office.

Thus, applying all the aforementioned authorities to all
the facts and surrounding circumstances of the case under
consideration and having particularly noted my above
findings of fact I have arrived at the conclusion that the
defendant can hardly be said to be in breach of his covenant
as to the use of the premises let. However, in any case,
on the basis of the considerations aforesaid, 1 do not
think that it would be reasonable on this ground to make
the order sought by the plaintiff. Consequently, the
second ground on which the plaintiff has based her claim
for an order for possession also fails.”

Counsel for the appellant has complained that the trial Judge
has held that the tenant was entitled to reduce the rent of the
premises in question by 20%;, without having made any finding,
as envisaged by the second proviso to section 15 (1) of Law
36/75, to the effect that the tenant had been substantially affected
by the abnormal sitvation.

It is correct that the tenant in his evidence did allege that he
had been so affected, but it is, also, a fact that the trial Judge
did not make any finding either way in this connection; nor
can it be deduced from his judgment that he accepted as reliable
in every respect the evidence of the tenant.

In our opinion section 15 (1) does not prevent a tenant from
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proceeding, at his own risk, to reduce the rent payable by
him by 20%;, but if the matter is taken before a Court then
the burden of proving that he was entitled to do so, because he
is a person substantially affected by the abnormal situation,
undoubtedly lies on him, and the Court has to make a finding
in this respect.

In interpreting in this way the provisions of section 15(1),
above, we have borne duly in mind the need to construe such
provisions in a manner consistent with the object of Law 36/75
and to avoid producing any unreasonable result (see, inter alia,
Luke v. Inland Revenue Commissioners, [1963] 1 All E.R. 655,
664, Artemiou v. Procopiou, [1965] 3 All E.R. 539, 544 and
Western Bank Ltd. v. Schindler, [1976] 2 All E.R. 393, 399);
and we do believe, indeed, that the construction which we
have placed on the said provisions is both in accordance with
their clear wording and with the object of Law 36/75, and that
it does not lead, in any way, to any unreasonable result.

It follows from the above that in the present case it was not
open to the trial Judge to hold, without first finding that the
tenant had been substantially affected by the abnormal situa-
tion, that the rent due and payable to the appellant was not as
provided for in the tenancy agreement but reduced by 20%;, and
that, therefore, the tenant was not in arrears concerning the
payment of the rent.

We have considered what was the most appropriate course
for us to adopt in the circumstances and we have decided that
as it is not possible for us to say, without having seen the tenant
testifying, that we believe him that he is a person substantially
affected by the abnormal situation, this case has to be retried
by another Judge as regards that part of it which relates to the
claim of the appellant for an eviction order because of failure
to pay the rent due; therefore, to that extent this appeal succeeds
and the relevant part of the order of the Court below is set
aside.

The next aspect of this case concerns the claim of the
appellant for recovery of possession of her premises on the
ground that the tenant has committed a breach of a term of the
tenancy agreement, namely clause 9 thereof, which has been
referred to already earlier on in this judgment,
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The construction of such a covenant has to be made in the
context of the tenancy agreement and in the light of all the
surrounding circumstances (see, infer alia, our own case of
Lapithis v. Stavrou, (1972) 1 C.L.R. 144, as well as the English
cases of M'Gregor v. Underwood, 1 T.L.R. 285, R. v. Brighton
and Area Rent Tribunal. Ex parte Slaughter and another,
[1954) 1 All ER. 423 and Levermore and another v. Jobey,
(1956] 2 All E.R. 362).

We have no difficulty in concluding that clause 9 of the
tenancy agreement in question excluded the use of the premises
concerned as a residence and that, therefore, the tenant has
committed a breach of the said clause; and counsel for the
respondent has, actually, very fairly, conceded that this is so;
also, as a matter of fact, the wording of the relevant passage
of the judgment of the trial Judge, which we have quoted already
in this judgment, indicates that he was inclined, too, to find
that there was a breach of the aforementioned clause, even
though such breach was only of a technical nature.

Notwithstanding the breach of covenant the trial Judge
decided to exercise his relevant discretionary powers under
section 16 (1) (b) of Law 36/75 and refused to order the eviction
of the tenant because of such breach.

No doubt the Judge had to exercise his discretion judicially
and we can only interfere with his decision in this respect if we
are satisfied that he has done so wrongly (see, inter alia, the
cases of Economou v. Economou, (1977) 3 J.8.C. 320, 332, 335*%,
Neophytou and another v. Papasolomontos and another, (1977)
4 J.S.C. 480, 485, 486** and Paphitis v. Bonifacio, (1918) 1
C.L.R. 127).

In the present instance the Judge took particularly, though
not exclusively, into account that the persons who were allowed
to reside temporarily in the premises were refugees, that those
who were still living there when the action was tried were an
old couple, both of them refugees and relatives of the tenant
who was deriving no profit whatsoever from their presence in
the premises but, instead, he was helping them financially, and
that they were not to siay there in perpetual breach of the

* To be reported in (1976) 1 C.L.R.
** To be reported in (1977) 1 C.L.R.
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relevant covenant—clause 9 of the tenancy agreement—but that
they were expecting to move out as soon as Government would
make available to them other accommodation as refugees.

In a case of this nature the relevant discretion has to be, and
was, exercised by taking into account all surrounding circum-
stances (see, by way of useful analogy, the case of Western
Bank Ltd., supra, at pp. 400, 401); and we have not been satis-
fied that such discretion has been exercised wrongly; therefore,
in this connection, this part of the appeal has to be dismissed.

In the result this appeal is partly allowed and partly dismissed
for the reasons set out hereinabove; so, we have decided to
make no order as to its costs.

! Appeal partly allowed.
No order as to costs.
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