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[MALACHTOS, J.]

GRADE ONE SHIPPING LTD., OWNERS OF
THE CYPRUS SHIP “CRIOS II” (NO.2),
Plaintiffs,

THE CARGO ON BOARD THE SHIP “CRIOS II”,
NOW LYING IN THE PORT OF LARNACA,

Defendant.

(Admiralty Action No 83/76).

Admiralty-Charterparty-Bill of Lading-Stamped “freight prepaid”

and no terms of the charterparty incorporated therein—-Ship ewners
do not have a maritime lien on the cargo, ¢ither at common law
or ex coniractu.

Admiralty—Arrest of property (cargo)-Order of arrest issued on insu-

[ficient grounds—Discharged.

On the 26th November, 1975, the plaintiffs, as owners of
the ship “CRIOS II" and the Italian firm Intermediterranea
S.R.L. of Genova entered into a voyage charter for the carri-
age of general cargo from Venice and Rijeka to Jeddah of Saoudi
Arabia for a lump sum freight of U.8. Dollars 280,000 payable
within five working days from signing of bills of lading at each
port.

The master of the ship issued several bills of lading for the
cargo loaded on board the said ship which were described as
“freight prepaid”.

It was the allegation of the plaintifis that the charterers by
false pretences and/or fraudulently andfor by misrepresenta-
tions managed to take the bills of lading which contained the
phrase “freight prepaid” without paying any amount to the
account of the plaintiffs as agreed in the charterparty; and by
an action, filed on the 9th June, 1976 they prayed, inter alia, for
a declaration that they were entitled to a lien on the cargo in
respect of freight, demurrages and for loss of earnings and
employment of the ship and expenses. At the same time on
an ex parte application based on rule 5¢ of the Cyprus Admiral-
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ty Jurisdiction Order, 1893, accompanied by affidavit, plamntiffs
obtamed an Order for the 1ssue of a warrant of arrest of the
cargo on board the said ship lying at the ume in the port of
Larnaca

On the Ist July, 1976, when the case was fixed for further
directions, an appearance was entered on behalf of the cargo
owners who disputed the claim of the plamnuffs as well as the
order of arrest of the cargo and by a subsequent apphcation
supported by affidavit applied for the discharge of the order of
arrest and release of their cargo

Applicants cargo—owners contended that no action n rem
lies against the defendant cargo and so the warrant of arrest
of such cargo could not be issued

On the other hand the plaintiffs referred to clause 8§ of the
charterparty, which provided that the slup owneis shali have a
lien on the cargo for freight, dead freight, demurrage and dam-
ages for detention, and subrmitted that they have a4 lien on the
cargo both ex contractu as well as at common law

It bcing clear that the applicants—caigo-owners were holders
of bills of lading stamped “fretght prepad’ and the fact that
the freight was prepaid was venhed by a letter of the cnharterers
dated 16th January, 1976, the simpl* question to be tesolvid
by the Court was whether the plamiifls had a mariume hen as
against the applicants either at common law or ex connactu

Held (1) no doubt at common law the shipowners have a
lien on the caigo for freight riespective of any contract but
such lien does not exist in cases of freight prepad 1 the Wl
of lading represents that freight has been prepud the ship-
owners caunot, as agamst the assignee of 1the goods who ha-
given value for them on the futh of that representation sy
afterwards that 1t has not been paid  He can neither sue the
assignee foi that freight nor set up a Len for it as agamst Linn
(See Howard & Others v Tucher & Others [18311 1 B & Ad
712, 109 Enghsh Reports p 951)

{2) A shipowner’s lien under 4 charterparty may be modihed
by the bills of lading which have been given for the goods (sce
Brittsh Shipping Laws, 12th ed Vol 3 paragraph 1349 and
pp 360-361 post)

(3} The plamt:ffs have no mantime lien on the cargo, either
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at common law or ex contractu, as the bills of lading were stam-
ped “freight prepaid” and no terms of the charterparly were
incorporated therein.

(4) The order for the arrest of the cargo was issued on
insufficient grounds and is hereby discharged.
Order accordingly.

Cases referred to:
Howard and Others v. Tucker & Others [1831] 1 B. & Ad. 712
(109 E.R. p. 951);
Gardner & Sons v. Trechmann {1885] 15 Q.B.D. 154;
Foster v. Colby [1859] 28 L.J. Ex. 86 (157 E.R. p. 651).

Application.

Application by the cargo owners for the release of the de-
fendant cargo which had been arrested by Order of the Court
on an ex parfe application by plaintifis.

C. Erotokritou with E. Psillaki (Mrs.), for the applicants
(cargo owners).
L. Papaphilippou, for the respondents {plaintiffs).

The following judgment was delivered by:—

MaALAcHTOS, J.:  The plaintiffs in this Admiralty Action are
a private company formed and incorporated in Cyprus under
the Companies Law, Cap. 113, with limited liability and are
the owners of the ship “CRIOS II”. On the 9th June, 1976
they instituted legal proceedings claiming:

1. A declaration of the Court that the plaintiffs are entitled
to a lien on the cargo on board the ship “CRIOS 1I”
in respect of freights, demurrages and for loss of earnings
and employment of the ship and expenses.

2. An Order of the Court enforcing the plaintiffs’ lien
against the cargo on the ship “CRIOS II”’ by selling the
cargo by public auction or private agreement.

3. Judgment for the equivalent in U.S. Dollars 286,095.79
for freight, demurrages andfor damages and expenses by
virtue of a charterparty dated 26th November, 1975,
and/or the same amount for breach of the terms and
conditions of the said charterparty andfor for fraud
and/or misrepresentations andfor deceit and/or other-
WISE.
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4.  Further damages for loss of use of the said ship from
6.6.76, onwards; and

5. Interest and costs.

At the same time on an ex parte application based on Rule
50 of the Cyprus Admiralty Jurisdiction Order 1893, accom-
panied by affidavit, the plaintiffs obtained an Order for the
issue of a warrant of arrest of the cargo on board the said ship
lying at the time in the port of Larnaca. This Rule reads as
follows:

“£0. In an action in rem any party may at the time of,
or at any time after the issue of the writ of summons,
apply to the Court or a Judge for the issue of a warrant
for the arrest of property.”

The facts which gave rise to the present dispute appear in
the affidavit and the documents attached thereto, sworn on
behalf of the plaintiffs—respondents, by one of their employees,
namely, Jean Diakakis dated 9.6.76. These facts are as follows:

On the 26th November, 1975, the plaintiffs, as owners of the
ship “CRIOS II"" and the ltalian firm Intermediterranea S.R.L.
of Genova entered into a voyage charter for the carriage of
general cargo from Venice and Rijeka to Jeddah of Saoudi
Arabia for a lump sum freight of U.S. Dollars 280,000 payable
within five working days from signing of bilis of lading at each
port by payment in owners’ favour to the Bank of Switzerland,
Geneva. Further, by the same above charterparty the demur-
rage was agreed at loading at U.S. Dollars 2,250 per day. By
an addendum to the said charterparty the parties agreed that
the loading port of Venice be changed to Marina di Carrara
and Pozzuoli and for this variation the charterers agreed 10
pay to the plaintiffs together with the freight an additional
amount of U.S. Dollars 5,000. Furthermore, it was agreed
that in addition to the port of Jeddah the ship of the plaintiffs
would call to a second port for the discharge of puart of the
cargo, namely, Hodeidah of Yemen and for this second call
the charterers agreed to pay to the plaintiffs an additional
amount of U.S. Dollars 50,000.

It was also agreed by the said addendum that as the ship
had to call Hodeidah after her turn to Jeddah to continuc
waiting as per turn number already registered in case that duc
1o Hodeidah call the vessel would lose her turn, the charterers
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would start paying day by day the plaintiffs’ bank at Geneva
the amount of 2,250 dollars for every day lost for the second
turn.

The said ship, in compliance with the above charterparty,
loaded the cargo in question according to the instructions of
the charterers from Marina di Carrara, Pozzuoli and Rijeka
and completed her voyageable. She first called at Jeddah port
where she registered her turn for berthing and thereafter went
to Hodeidah where she discharged the cargo which was destined
for that port. Thereafter she returned to Jeddah where she
was wailing to berth.

The master of the ship issued several bills of lading for the
cargo loaded on board the said ship which were described as
“freight prepaid™. These bills of lading were delivered to the
ship’s agents with specific writien instructions not to be deli-
vered to the charterers or shippers unless and until the said
ship’s agen s are shown written evidence that freight and de-
murrages and other amounts due thereon were paid. The
ship’s agents at Marina di Carrara and Pozzuoli, as it appears
(rom thc iclevant letters to them by the master of the ship
dated 70.12.75 and 7.1.76, were Trimar Shipping Agency and
Navigor Shipping Scrvices respeciively.

Only two of the bills of lading No. 15 and 20 were providing
chat the freight was payable at destination. However, the
fieight fur these two bills was not paid at destination.

it is the allegation of the plainiiffs that the charterers by
false pretences and/or fraudulently and/or by misrepresentations
managad to take the bills of lading which contained the phrase
that Nieight was prepaid without paying any amount to the
account of the plaintiffs as agreed in the charterparty. This is
<lear from o letter dated 16.1.76 addressed by the charterers to
Grand Pale Shipping Co. of Pireus, Greece, agents of the plain-
Liff company. This letter reads as follows:

" We declare hereby that we managed to 1ake delivery of
compleic scts of Bill of Lading (original) from agents,
concerning shipments of Marina di Carrara and Pozzuoli
on presentation of faise bankers letter confirming remittance
of freight invelved.

Now we have to state that above rcmittance never has
been cflfected although we have collected freight from
shippers.
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We undertake to pay immediately all amounts due by
us, in order to solve this matter.

Also we declare that the way acted to collect the original
Bill of Lading from agents was not correct being on false
pretences.

And for above we take full responsibility and conse-
quences.”

The aforesaid charterparty by clause 8 provides that the
owners shall have a lien on the cargo for freight, dead freight,
demurrage, and damages for detention. The charterers shall
remain fesponsible for dead freight and demurrage (including
damages for detention) incurred at port of loading and shall
also remain responsible for freight and demurrage (including
damages for detention) incurred at port of discharge, but only
to such an extent as the owners have been unable to obtain
payment thereof by cxercising the lien on the cargo.

It is the contention of the plaintiffs that they have an ex
contractu lien on the cargo, subject matter of the present appli-
cation.

Gn the Ist July, 1976, when the case was fixed for further
directions by the Court, an appearance was entercd on behalf
of the cargo owners who disputed the claim of the plaintiffs

. as well as the Order of arrest of the cargo.

On the 2lst July, 11976, seven of the cargo owners filed an
application for the discharge of the order of arrest and release

of their cargo. Similar applications were filed by the rest of

the cargo owners at a later stage. It should be noted here that
for the cargo loaded at Marina di Carrara bills of lading num-
bering ! to 27 were issued and bills of lading numbering 1 10 9
were also issued for the cargo loaded at Pozzuoli. Thesc
proceedings concern all the bills of lading described as *“*freight
prepaid” as it was agreed between the parties that any sub-
sequent application will follow the result of the application
filed on 21.7.76.

In the affidavit in support of the application the main allega-
tion of the applicants is that the freight alleged to be due and
owing to the plaintiffs, even if correct which is denied, is due
under the terms of the voyage charter dated 26.11.75 between
the plaintiffs and the Intermediterranea S.R.L. of Genova, by
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the charterers. The charterers were neither the shippers nor
the consignees of the cargo, nor the endorsees of the bills of
lading. The shipper took clean bills of lading in which no
mention of the voyage charter was made, nor they incorporate
in any way the terms of the voyage charter. and neither the
shippers nor the endorsees and consignees of the bills of lading
knew or could have known of the existence of the said voyage
charter. Upon the issue of the bills of lading in question a
new contract had in fact sprang up between the shipowners
and the consignees upon the terms of the bills of lading and
what can be claimed by the plaintiffs against the cargo owners
who are endorsees of the bills of lading is only what is due, if
any, uncer the contracts shown by the bills of lading. Since
nothing is due under the bills of lading, which are marked
“freight prepaid”, the plaintiffs have no lien on the cargo.

The plaintiffs opposed the application of the cargo owners
and in the relevant affidavit in support of the opposition dated
19.8.76, adopt all the allegations contained in the affidavit of
Jean DLiakakis, of the 9.6.76. So, when this application came
on for hearing on the 28th August, 1976, this Court was called
upon Lo decide on the narrow issue as settled by the affidavits
in support of the application and opposition, as to whether the
respondents-plaintiffs have any maritime lien on the cargo, as
the bills of lading concerning the said cargo werc stamped
“freight prepaid™ and the applicants were the consignees of
the cargo and holders of the biils of lading for value.

Counsci for applicants argued that no action in rem lies
against the defendant cargo and so the warrant of arrest of
such cargo couid not be issued; that the plaintiffs did not esta-
blish u cause of action against the defendant cargo and that
the facts of the case. as set out in the affidavi: of Jean Diakakis
dated ©.7.76, on the strength of which the order for arrest of
the cargo was issued, do not support the cause of action appea-
ring in the writ of summons. The plaintifis based their claim
ali along on the charicrparty dated 26.11.75 between the plain-
tifis and the Intermediterranea S.R.L. the charterers, who
have no connection with the defendant cargo neither as shippers
nor as cargo owners. The plaintifis admit that they have
issued bills of lading in respect of the cargo and they allege that
these bills of lading were taken by the charterers by fraudulent
misrepresentation as it appears in the letter of the charterers
addressed to them dated 16.1.76. This is the fraud relied
upon as invalidating the bills of lading,
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Even if the facts referred to in the affidavit of Diakakis which
are denied, are true, then again the plaintiffs can have no redress
against the applicants cargo owners since nobody can dispute
the fact that they have paid for obtaining the bills of lading in
good cash money.

On the other hand, counsel for the respondents submitted
that the respondents have a maritime lien on the cargo both
under the terms of the charterparty, particularly term No. §,
as well as at common law. He also put forward the allegation
that the bills of lading which the applicants are holding are
false as they were not signed by the master of the ship in accor-
dance with the terms of the charterparty. This ailegation
was put forward as a result of a supplementary affidavit sworn
on behalf of the applicants on 1.9.76 and filed by consent in
the course of the hearing of this application on 14.9.76 and to
which photo copies of two bills of lading concerning cargo
loaded at Marina di Carrara were attached. In the said affidavit
it is stated that all the other bills of lading, as regards-cargo
loaded at Marina di Carrara are similar. These bills of lading.
althcugh stamped “freight prepaid” were not signed by the
master but by Trimar as agents. Neither Trimar nor Navigor
had authority to issue bills of lading and in any case, they were
not the agents of the shipowners but agents of the charterers,
He further submitted that the allegation of the applicants that
they are bona fide holders of bills of lading in this case cannot
stand .taking into consideration the facts of this case as the
charterers took possession of the said bills of lading by fraud
as it appears from their letter dated 15.1.76 addressed to Grand
Pale Shipping Co. of Pireus, agents of the plaintiff company.
This letter proved that the charterers collected the freight from
the shippers as their agents. Counsel for the respondents also
submitted that the applicants have to prove that they are the
owners of the cargo in question.

To substantiate the above allegations the respondents called
as a witness Captain Demetrios E. Lestos, master of ““CRIOS Il”
at the material time. This witness in giving evidence stated
that he arrived at Marina di Carrara on 15.12.75 and on the
same day a certain Donati of Trimar Agency went on board
and he was given by the Captain notice of readiness together
with blank bills of lading of Grand Pale Shipping Co. in order
to fili them up, and bring them back to him for signature. The
loading was completed on 31.12.75 and Mr. Donati went on
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board and presented bills of lading of his own firm. The
Captain refused to sign them because they were not in the
forms he gave him. However, he kept the Captain’s copy as
well as the agents’ copy and returned the originals to him to
replace themn with those of the Grand Pale Shipping Co. He
also gave him the letter of 30.12.75, to which reference is made
earlier in this judgment. The bills of lading which he rejected
are similar to the bills of lading attached to the affidavit of
1.9.76 filed on behalf of the applicants on 14.9.76. He further
stated that he left Marina di Carrara without signing any bills
of lading and he agreed with the said Donati to fill in the bills
of lading of Grand Pale Shipping Co. he had already given
him and despatch them to the port of Pozzuoli where the ship
had to call next. The master then proceeded to Pozzuoli
where the loading of the cargo from that port was completed
on 15.1.76. After the completion of the loading a certain Mr.
Banzini from Navigor and a certain Mr. Sodano from the
charterers, went on board and gave him the bills of lading
from Marina di Carrara and Pozzuoli completed. The Captain
signed them all and gave them to Mr. Banzini of Navigor who
gave him a receipt. This receipt has been produced as Exhibit
Z in these proceedings.

This witness also stated that on 16.1.76 he left Pozzuoli.
On arriving at Jeddah he notified the consignees of the goods
under bills of lading No. 15 and 20 through the shipowners
agents there, for payment of the freight as the freight concerning
these two bills was payable at destination, but they failed to
pay. All the other bills of lading signed by him were stamped
“freight prepaid”. But this freight was not paid and that is
why he gave to Trimar and Navigor the letters of the 30.12.75
and 7.1.76. Finally, he stated that he arrived at Larnaca port
on 6.6.76 and the discharge of the cargo was completed on
28.6.76. For the discharge of the cargo in view of the fact
that the cargo manifest did not contain particulars as to the
weight, measurements and marks, he delivered to Messrs.
Frangoudhi and Stephanou, a shipping firm appointed by this
Courl to discharge the cargo on board the said ship, a set of
the bills of lading which were brought to him by Trimar for
signature at Marina di Carrara and he had rejected.

I must say from now that for the purposes of this application
I discard the evidence of this witness, which is in direct con-
tradiction with the facts contained in the affidavit of Jean
Diakakis of 9.6.76 and the documents attached thereto, on
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which the Order for arrest of the cargo was granted. What
strikes me peculiar in this case is the fact alleged by the witness
that he did not have the master’s copy of the bills of lading
signed by him when he arrived at Larnaca port for the unloading
of the cargo and he delivered to Frangoudhi and Stephanou a
set of bills of lading which were issued by Trimar. This streng-
thens the allegation of the applicants that the story told by the
witness as regards the issue of bills of lading at Marina di
Carrara is an afterthought. Furthermore, it is also peculiar
the fact that although the plaintiffs must have had knowledge
of the fraud committed by the charterers since January, 1976,
as it appears from the letter of the charterers dated 16.1.76,
yet, there is no evidence that they took any steps to secure
their claim or to notify either the shippers or the consignees
of the goods. However, for the purposes of this application it
makes no difference whether the bilis of lading for the cargo
loaded at Marina di Carrara were signed by the master or
Trimar as agents, as bills of lading may be signed by the master
or the ship’s agents.

It is clear from the affidavits in support of the application
and the opposition that Trimar and Navigor were agents of the
shipowners at Marina di Carrara and Pozzuoli respectively.
It is also clear that the applicants are holders of bills of lading
stamped “freight prepaid” and the fact that the freight has
been prepaid is verified by the letter of the charterers dated
16.1.76. There is no allegation that in the bills of lading any
conditions of the charterparty were incorporated.

The simple quesiion to be answered in these proceedings is
whether on the above facts the respondents have a maritime
lien on the cargo as against the applicants either at common
law or ex contractu.

No doubt at common law the shipowners have a lien on the
cargo for freight irrespective of any contract but such lien does
not exist in cases of freight prepaid as in the present case.

If the bill of lading represents that freight has been paid the
shipowner cannot, as against the assignee of the goods who has
given value for them on the faith of that representation, say
afterwards that it has not been paid. He can neither sue the
assignes for that freight nor set up a lien for it as against him.
This proposition is supported by the case of Howard &
Others-v. Tucker and Others {1831]1 B & Ad. 712, (109 English
Reports page 951) where the facts were as follows:
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*Goods being shipped in India for London, on account of
a person there, the bill of lading was forwarded to him,
and he indorsed it over for value. The bill of lading,
signed by the captain, stated the freight to have been paid
in Bengal, but it was found, after the above transfer, that
the freight never had been paid, through default of the
shipper: Held, that the ship-owners, who detained the
goods, could not claim payment of the freight from the
assignees of the bill of lading.”

As regards the operation of charterparty liens aga'nst bills
of lading holders, useful reference may be made to the British
Shipping Laws, 12th edition, volume 3, paragraph 1349 where
we read:

“The shipowner’s lien under a charterparty may be modi-
fied by the bills of lading which have been given for the
goods. As regards the charterer himself, the terms of a bill
of lading, given to him for goods which he has shipped,
do not alter the contract with him. The charterparty is
still the contract. The master has not authority to qualify
it. But as regards third persons, not parties to the charter,
the terms of the bill of lading may greatly change the
shipowner’s powers over the goods. If the bill of
lading has been given with the shipowner’s authority,
or by the master acting within the scope of his
ordinary apparent authority, and if goods have been
shipped or purchased from shippers upon the faith of it,
the shipowner cannot avail himself of rights given by the
charterparty but not indicated in the bilf of lading, to the
prejudice of the shipper or purchaser. He is precluded
from contradicting the terms of the bill of lading.

Thus he cannot claim a lien for more freight than is
reserved by the bill of lading, against a shipper or pur-
chaser who is a stranger to the charterparty, and has
taken the bill of lading without notice of it; though by
the charterparty itself the owner may have stipulated for
a lien on all goods shipped, for the whole charter freight.”

In Gardner and Sons v. Trechmann {1885] 15 Q.B.D. 154

“A charterparty contained a stipulation in the usual form
for payment of freight at the rate of £1.11s.3d. per ton;
it also contained a clause that the shipowner should have
‘an absolute lien on the cargo for freight, dead freight,
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demurrage, lighterage at port of discharge, and average;
and a further clause that the captain was to sign bills of
lading at any rate of freight; ‘but should the total freight
as per bills of lading be under the amount estimated to be
earned by this charter, the captain to demand payment of
any difference in advance’. Certain goods were put on
board the chartered ship, and were made deliverable to the
plaintiffs (who were not the charterers) by a bill of lading,
whereby freight was made payable at 22s.6d. per ton:
the bill of lading contained also a clause, whereby it was
provided that extra expenses should be borne by the recei-
vers and ‘other conditions as per charterparty.” Upon the
arrival of the ship at the port of discharge the defendant,
who was the shipowner, claimed and compelled payment
of freight at the rate mentioned in the charterparty. The
plaintiffs having sued to recover back the difference between
the freight as specified in the charterparty and the freight
as specified in the bill of lading:~

Held, that the bill of lading did not incorporate the
stipulation in the charterparty as to the payment of freight,
that no right of lien existed for the freight mentioned in
the charterparty, and that the plaintiffs were entitled to
delivery of the goods upon payment of the freight specified
in the bill of lading.”

In Foster v. Colby [1859] 28 L.J. Ex.86 (157) English Reports
651 Pollock C.B. had this to say at page 655:

“But I prefer to rest my judgment on this ground, that a
bona fide indorsee of a bill of [ading having no notice what-
ever of any charterparty, or any other freight to be paid
except that which is expressed in the bill of lading, and not
colluding with any persons to get an advantage that he is
not entitled to, is entitled to the goods, on payment of the
freight stipulated in the bill of lading.”

It is clear from the above that the respondents have no mari-
time lien on the cargo, the subject matter of the present procee-
dings, either at common law or ex contractu, as the bills of
lading were stamped “freight prepaid” and no terms of the
charterparty were incorporated therein.

The Order of this court issued on the 9th June, 1976, for the
arrest of the said cargo, was, therefore, issued on insufficient
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grounds and is hereby discharged, after, of course, payment of
all fees dues and charges incurred in respect of the arrest and
custody thereof. Needless to say that the discharge Order
affects only the cargo under the bills of lading stamped “freight
prepaid™.

Order accordingly.
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