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IN THE MATTER OF ARTICLE 146 OF THE CONSTITUTION ANDREAS D. 
DRYMIOTIS 

ANDREAS D. DRYMIOTIS, 

and 
Applicant, 

THE REPUBLIC OF CYPRUS, THROUGH 
THE-BUBLIC SERVICE _COMMISSION,_ 

Respondent. 

V. 

REPUBLIC 
(PUBLIC 
SERVICE 

COMMISSION) 

(Case No. 44/70). 

Public Officers—Dismissal from service on the ground of absence 
from duty without leave—The Public Service Law, 1967 (Law 
No. 33 of 1967) section 60—Section 60 does not empower the 
Public Service Commission to disregard the procedure laid 
down by the said Law with regard to disciplinary proceedings— 
It follows, that the respondent Commission having disregarded 
in the present case the prescribed procedure, its decision to 
dismiss the applicant is null and void. 

Statutes—Construction of—Section 60 of the Public Service Law, 
1967. 

This is a recourse under Article 146 of the Constitution 
whereby the applicant, a Specialist (Mental) in the Department 
of Medical Services, seeks to challenge the validity of the 
decision of the respondent Public Service Commission to 
dismiss him from the public service on the ground that he 
absented himself from duty without leave. The decision 
complained of was taken by the respondent Commission under 
the provisions of section 60 of the Public Service Law, 1967 
(Law No. 33 of 1967) which reads as follows : 

" 60. Any officer who absents himself from duty without 
leave or who wilfully refuses or omits to perform his duties 
becomes liable to dismissal from the service ". 

It is common ground that in dealing with this case the 
respondent Commission did not follow the procedure laid 
down in the Public Service Law, 1967 for dealing with disci
plinary offences (section 80). 
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It was the case for the applicant that the failure of the Com
mission to follow the prescribed procedure renders the admi
nistrative act of his dismissal from the service null and void. 

The Court agreed with this contention and annulled the 
subject decision. 

Held, (1). In my view section 60 is merely a punitive 
section in the sense that it renders liable to dismissal from the 
service any officer who absents himself from duty without 
leave. But there is nothing either in this section or in any 
other part of the Law to show that it also enables the Commis
sion to by-pass the prescribed procedure with regard to disci
plinary proceedings. The contrary view would, I think, be 
contrary to the provisions of the Law and of the principles 
of natural justice. 

(2) It follows that the decision complained of was taken 
in violation of the Public Service Law, 1967 and is, therefore, 
null and void. 

Subject decision annulled. 
No order as to costs. 

Recourse. 

Recourse against the validity of the decision of the re
spondent Public Service Commission to dismiss the ap
plicant from the Public Service. 

L. Papaphilippou, for the applicant. 

L. Loucaides, Senior Counsel of the Republic, for 
the respondent. 

Cur. adv. vult. 

The following judgment* was delivered by :— 

L. Loizou, J. : By this recourse the applicant, a Specialist 
(Mental) in the Department of Medical Services, challenges 
the validity of the decision of the respondents, the Public 
Service Commission, to dismiss him from the public service 
with effect from the 29th June, 1969. The decision challeng
ed was taken by the Commission at its meeting of the 9th 
December, 1969. The minutes of the said meeting which 
relate to this decision have been produced in evidence and 
are exhibit 11 in these proceedings. They read as follows : 

' ' The Director, Department of Medical Services 
reports that Dr. Andreas D. Drymiotis. Specialist 

* For final judgment on appeal see p. 400 in this Part post. 
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(Mental), left Cyprus for America on 1.6.69 after 
applying for and obtaining leave for the period 29.5.69 
to 28. 6. 69. Before the expiration of his leave, Dr. 
Drymiotis informed his Ministry and Department 
that while getting ready to return he had sufferred 
from ' ischyalghia ' and that he had been kept in bed 
until the crisis was over. As Dr. Drymiotis neither 
informed his Department nor returned to duty, the 
Department of Medical Services tried to contact Dr. 
Drymiotis by telegram through the Cyprus Embassy 
in New York but in vain.—To apersonal letter addressed" 
to him by his Head of Department on 11.9.69, Dr. 
Drymiotis replied on 11.10.69 requesting an extension of 
his stay in America for further studies in Medicine. 
By a personal telegram on 24.10.69, Dr. Drymiotis 
was requested to return to duty by 5.11.69 otherwise 
the Commission would be asked to terminate his services. 
Dr. Drymiotis replied by a telegram dated 5.11.69 
that he would return the earliest. As Dr. Drymiotis 
has failed so far to return, the Director, Department of 
Medical Services requests that the services of Dr. 
Drymiotis may be terminated. 

The Minister of Health has also addressed a similar 
letter to the Commission requesting the termination 
of Dr. Drymiotis' services. 

As Dr. Andreas D. Drymiotis has failed to report 
for duty on the expiration of his leave and as the officer 
in question has failed to produce evidence that his 
continued absence from duty is due to medical grounds, 
the Commission decided that Dr. A. D. Drymiotis 
be dismissed from the service w.e.f. 29.6.69 for being 
absent from duty without leave or justification." 

The salient fac*s are briefly as follows : 

The applicant was appointed on the 16th December, 
1965, on an unestablished basis to the post of Specialist 
(Mental) in the Department of Medical Services. As from 
the'1st November, 1966, he was appointed on a permanent 
basis and he held the post until the date of his dismissal. 

On the 19th May, 1969, he applied for leave of absence 
to be spent in the United States of America. His application 
was approved. In the facts in support of the application 
it is stated that his leave was for the period 22nd May to 
30th June, 1969, whereas from the documents of the Mini
stry of Health, which are exhibits in this case, it appears 
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that it was from the 29th May to the 28th June, 1969. Al
though nothing very much turns on the date of the expira
tion of his leave, because it is not in dispute that the applic
ant overstayed his leave not by days but by months, it 
would appear that the correct date of the expiration of his 
leave is the 28th June ; this is clear also from applicant's 
own letter attached to exhibit 7. 

Apparently sometime in June the applicant wrote to the 
Ministry of Health informing them that he was not feeling 
well and sometime later he sent two medical certificates, 
one dated 28th June, 1969, (the date of the expiry of his 
leave) and the other 15th August, 1969, to the effect that he 
was suffering from a Low-back Syndrome. 

In view of applicant's silence and failure to return, the 
Acting Director of Medical Services on the 11th September, 
1969, forwarded to him the letter exhibit 4 inquiring about 
his health and requesting him to write to him. The applicant 
replied a month later asking for an extention of his stay 
in the U.S.A. so that he might follow a course. On the 
24th October, 1969, the Ministry forwarded a telegram to 
the applicant in these terms : 

"YOUR SERVICES AND THOSE OF YOUR 
WIFE URGENTLY REQUIRED IN CYPRUS STOP 
IF BOTH HAVE NOT RETURNED BY FIFTH 
NOVEMBER MINISTRY WILL BE COMPELLED 
TO ASK THE PUBLIC SERVICE COMMISSION 
TO TERMINATE YOUR SERVICES." 

On the 29th October, 1969, the applicant replied by 
telegram as follows : 

"TELEGRAM RECEIVED TODAY WE RETURN 
BY EARLIEST BOAT S/S RAFAELLO DEPART
ING NOVEMBER 5." 

The applicant did not board the s/s Rafaello on the 5th 
November, or at all, and it is his allegation that he did not 
do so because he was taken ill. In support of this counsel 
for the applicant produced the medical certificate exhibit 3. 
This certificate bears date 4th November, 1969, and is signed 
by a Peter Kambolis M.D. : it is to the effect that the appli
cant was, upon examination, found lo have low back pain 
with mascular spasm and he was advised to remain in bed 
till complete relief of his symptoms. 

On the 28th November, 1969, the Director of Medical 
Services wrote the letter exhibit 9 to the Chairman of the 
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Public Service Commission setting out the history of the 
case and requesting that the services both of Dr . Drymiotis 
and his wife be terminated without any delay. By letter 
dated 8th December, 1969, (exhibit 10) the then Minister of 
Health makes the same request to- the Commission. 

On the 3rd December, 1969, the applicant sent the telegram 
exhibit 5 to the Director of Medical Services. It reads 
as follows : 

„ _ _ H H E A L T H R E S T O R E D _ R E T U R N I N G _ T O _ C O N r _ 
T I N U E MY W O R K PLEASE C O N F I R M L E T T E R 
F O L L O W S . " 

On December 5, the Ministry sent the following telegram 
(exhibit 6) to the applicant : 

" D U E T O Y O U R L O N G U N J U S T I F I E D AB
S E N C E AND Y O U R F A I L U R E T O R E P O R T 
T O D U T Y D E S P I T E T H E F A C T YOU W E R E 
I N F O R M E D T H A T Y O U R SERVICES W E R E BAD
LY N E E D E D T H I S M I N I S T R Y A S K E D P U B L I C 
SERVICE C O M M I S S I O N T E R M I N A T E Y O U R 
SERVICES." 

As stated earlier on the 9th December, 1969, the Public 
Service Commission met and considered this case in the 
light of the information contained in the letter of the Dire
ctor of Medical Services and the Minister of Health (exhi
bits 9 and 10) and decided to dismiss him from the service. 

On the following day a letter (exhibit 8) was forwarded to 
the applicant informing him of his dismissal. It reads 
as follows : 

«Ένετάλην νά σας πληροφορήσω δτι κατηγγέλθη εις την 
Έπιτροπήν Δημοσίας "Υπηρεσίας ότι απουσιάζετε έκ του 
καθήκοντος άνευ αδείας άπό της 29ης Ιουνίου, 1969. Ή 
"Επιτροπή ελαβεν ΰπ' όψιν το γεγονός ότι δέν άνελάβετε 
καθήκοντα άμα τη εκπνοή της άδειας απουσίας σας και ότι 
παρελείψετε νά παρουσιάσητε άπόδειξιν ότι ή συνεχής απουσία 
σας είναι δια λόγους υγείας. 

2. Έν όψει των ανωτέρω και έχουσα ΰπ' Οψιν τάς προνοίας 
τοΰ "Αρθρου 60 τοϋ περί Δημοσίας "Υπηρεσίας Νόμου άρ. 
33/67, ή 'Επιτροπή άπεφάσισεν όπως άπολύση, και δια ταύτης 
απολύει, υμάς έκ της υπηρεσίας άπό της 29ης "Ιουνίου, 1969, 
επί τό Οτι απουσιάζετε έκ τοΰ καθήκοντος άνευ άδειας ή 
δικαιολογίας.» 

It may be added that on the 6th December, 1969, obvious
ly after he received the telegram exhibit 6 the applicant 
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wrote a letter (exhibit 7) to the Chairman of the Public 
Service Commission enclosing copy of a letter which he 
had earlier fonvarded to the Director of Medical Services. 
However, this letter did not reach the Public Service Com
mission until the 15th December, 1969, i.e. six days after 
the meeting at which the decision complained of was taken. 

It is common ground that in dealing with this case the 
Public Service Commission did not follow the procedure 
laid down in the Public Service Law (No. 33/67) for dealing 
with disciplinary offences. 

It is the case for the applicant that the failure of the 
Public Service Commission to follow the prescribed pro
cedure renders the administrative act complained of null 
and void. 

Learned counsel appearing for the respondents in address
ing the Court stated that " the procedure which led to the 
decision complained of started by a letter of the Director 
of the Department of Medical Services dated 28th Novem
ber, 1969 " " Further facts concerning the absence 
without leave of the applicant were submitted to the Public 
Service Commission by the Minister of Health in a letter 
dated 8th December, 1969 " . "As a result of the 
facts stated in exhibit 9 the Public Service Commission 
considered the case of the applicant on the 9th December, 
1969 and decided to terminate his services ". 

When dealing with the legal aspect of the case learned 
counsel had this to say : " It is alleged that, the decision 
should be annulled as there was no compliance with the 
provisions of section 80 of the Public Service Law in that 
the applicant was not charged as he should have been con
sidering that the proceedings against him were discipli
nary. In my submission the provisions of section 80 or any 
other provisions of the Public Service Law providing pro
cedure for disciplinary offences are not applicable in the 
case of absence without leave and thi^ in view of the express 
provisions of section 60 of the same Law. Because of the 
fact that this section makes specific provision for the dis
missal of public officers who absent themselves without 
leave it is clear that its effect is to take out their case from 
the provisions regarding the procedure for disciplinary 
offences ". 

In further support of his argument learned counsel cited 
a passage from La Fonction Puhlique et ses Problewes Act
uals by Victor Silvera, 1969, p. 406, to the effect that the 
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jurisprudence of the Conseil a" Etat in France considers that 
in abandoning his service the public officer breaks the 
bond which unites him with the Administration and he is 
placed, by his own act, outside the field of the application 
of the laws and regulations enacted in order to guarantee 
the exercise of rights inherent to his employment. Before 
such case-law the Administration, relying on an advice 
of the Commission of the Public Service of the Conseil 
d'Etat considered the abandonment of post as a serious 
wrong justifying the putting in motion of the disciplinary 

-procedure. - But there-affirmation of-the case-law depriving -
an officer guilty of abandonment of post of the disciplinary 
guarantees has led the government to prescribe the giving 
of an end to the previous practice and by a circular of the 
Prime Minister administrative authorities are invited to 
consider the public officer who is guilty of abandonment of 
post as having deliberately renounced the guarantees to 
which he is entitled in respect of his status. 

The last paragraph of the passage cited reads : " How
ever, according to the case-law, before the decision to strike 
out of the staff list is taken, a summons has to be addressed 
to the officer concerned inviting him to furnish his explana
tions and informing him of the measures to which he exposed 
himself by not complying with the order to resume his 
service or to take over his post which has been assigned to 
h im". 

I do not think that I can derive much assistance from the 
passage cited in view of the express provisions of the Public 
Service Law which have to be applied. 

Section 60 of the Public Service Law to which much 
reference has been made reads as follows : 

" 60. Any officer who absents himself from duty 
without leave or who wilfully refuses or omits to per
form his duties becomes liable to dismissal from the 
service." 
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The short issue in these proceedings is the construction 
and effect of this section and more particularly whether 
it empowers the Commission to disregard the procedure 
laid down in the Public Service Law with regard to discipli
nary proceedings and deal with cases coming thereunder in 
the " summary" way that they have done in this case. 

I find myself quite unable to accept this proposition. 
In my view section 60 is merely a punitive section, in the 
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sense that it renders liable to dismissal from the service 
any officer who absents himself from duty without leave 
or who wilfully refuses or omits to perform his duties. 
But there is nothing either in this section or in any other 
part of the Law to show that it also enables the Commission 
to by-pass the prescribed procedure with regard to discipli
nary proceedings. The contrary view would, I think, be 
contrary to the provisions of the Law and of the principles 
of natural justice. 

In view of the conclusion that I have reached I must 
hold that the decision complained of was taken in violation 
of the provisions of the Public Service Law and is, there
fore, null and void. 

In the result this recourse must succeed and the decision 
complained of be annulled. 

In the circumstances there will be no order as to costs. 

Decision complained of 
is hereby declared null 
and void. Order for 
costs as aforesaid. 
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