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Colfusion is wr agreement bepween the paceies o a st wherehy the
initiation of the suit is procured o s conduct provided for - An
essential element in o collusive hargain is an attempt fo perveri
the course of justice--It applies particularly to an agreement
not to defend—The fact above that both spouses desire a divoree
does not make them guilty of a colfusion

Collusion—-Burden and  standard of proof—-The burden is on the
petitioner to disprove collusion—=It is initially discharged by
the provisional presumption of innocence—But if some matiers
arouse suspicion, then the burden shifts back 10 the petitioner
—-The standard of proof is on the balance of probabilities.

Matrimonial — Causes—- Attorney-General-—The  Atorney-General  of
the Republic is the Stare’s Proctor.

Mairimoniaf  Canses-- -Marriage  of  convenience-—To  evade  the
Immigration Laws as regards endoyment in Cyprus.

This is a husband’s undefended petition for divorce on the
ground of the wife's adultery with the co-respondent.  The
latter although duly served. did not enter an appearance not
did he defend the proceedings. The respondent wife was re-
presented by counsel who had instructions not o oppose the
petition and admit the facts. The marriage was solemnized
at the Dastrict Officer’s Office in Larnaca on the 22nd  Sep-
tember, 1962, under the provisions of the Marriage Law,
Cap. 279,

The learned Justice, in dismissing the petition: -

Held, (1) () under the provisions of the English Mairi-
monial Causes  Act. 1950, which is the law applicable o
matrimonial causes in Cyprus. the Court has to be “satisfied
on the cvidence” that “‘the case for the petition has been
proved and, inter alia, thal the petition is not presented or
prosccuted in collusion wilth the respondent or either of the
respondents, and if the Court is not satisfied with respect to
any of the aforesaid matiers il shall dismiss the petition™ (sec-
tion 4 of the said English Act, 1950). Needless to say that
4 fact may be inferred from circumstances which lead to it,
by fair inference, as a necessary conclusion. But the Courl
must be salisfied that there was something more than oppor-
tuntity before it will affix guilt ; evidence of a guilly passion
or inclination 15 needed in addition (see Rayden on Divorce
Mh edition, page 151, paragraph 106, and the cases quoted
in support of the slatements in that paragraph),
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(b} In the present case however, there is no evidence of
inclination to commit adultery or willingness to indulge in
amorous dalliance falling short of adultery ; and there is no
presumption of adultery simply because opportunity is there.

(2) (a) In an adultery case the evidence of the petitioner
alone is seldom accepted without corroboration, either by a
witness or, at least, by strong surrounding circumstances.
On the question of corroboration the recent case of Al r.
Alli [1965] 3 All E.R. 480, restates the rule as to corrobora-
tive evidence, which is a rule of practice only and not of law.
As Lord Merrivale P. said in Williams v. Williams [1932] All
E.R. Rep. 907, at p. 908 : ‘1t i1s obvious that in matters of
the greatest consequence between man and wife it would be
a dangerous thing to acl upon the evidence of one party unsup-
ported by a body of facts "

{b) On the other hand the nced for corroboration is neces-
sarily greater in an undefended than in a defended case, where
the evidence of the petitioner, though uncorroborated, is
tested by cross-examination and can be measured against
the evidence given on the other side. (Principle laid down in
Kafton v. Kafton [1948] 1 All E.R. 435, at p. 438, per Cohen
L.J. adopted).

(c) 1t will be seen that all these rules of practice spring {rom
the gravity of the conscquences of proof in a matrimonial
offence, and from the fact that experience had shown the risk
of a miscarringe of justice in acting upon the uncorroborated
testimony of a spouse in this class of cases.

(3) Confessions or admissions of adultery by a respondent
arc jealously scrutinized, cspecially if made by a spouse who
desires to be divorced. The Court will refuse to act upon con-
fessions alone unless the surrounding circumstances indicate
that the confession is true, ¢.g. where the confession is made
by a spouse who is anxious for forgiveness, or by a wile who
has everything to lose by such confession, and in such cases
the Court may act upon a confession, although uncorrobo-
rated.

(4) In the present case I find the evidence of the petitioner
and his witnesses unreliable, But even if I believed their evi-
dence, that does not prove adultery, but only opportunity
for adultery. On the whole, 1 am not satisfied that on the
evidence the case for the pelition has been proved and the
petition fails (v. section 4 (2) of the English Matrimonial
Causes Act, 1950, supra).
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{5) (1) Even if adulicry had been proved to my satisfaction 1966
under the provisions of section 4 (2} (c) of the said English Feb. 14; 16, 24
Act the petitioner would still have 1o satisfy the Court on the  Antonios Nicou
evidence that the petition is not presented or prosecuted in h.

. - GLENDA A. NICOU
collusion ‘with the respondent.
ust pont (OTHERWISE

(b} The burden of disproving toliusion and connivance BO::LLL)

lies on the petitioner and it is initially discharged by the pro- MICHAEL JAMES
visional presumption of innocence ; and it is only after there. WooD
arises some matter which arouvses the suspicion of the Coun

that the burden shilts back to the petitioner. At the end of &
the case the Court must be satsfied that there has been no
cotlusion on the part ol the petitioner, but the standard of
prool s on the balance ol probabilities.

() Coliusion means an agreement or bargain entered into-
by partics 1o a2 soil wherehy the iniliation of the suit is pro-
cured or its  conduct provided Tor, but not every bargain
cntercd into by the parties to @t pending divoree suit is collu-
sivel An essential element in a collusive bargain is an attempt
to pervert the course of justice. H applies particularly to an
agreement not to defend: Buroes v, Barnes and Grinwade (the
Queen's Proctor intervening) [ER67] LR, 1 Pooand D, 505 .
Bucon v. Bucon and Ashby (1877) 25 W.R. 560 ; and (he cases
in the notes to paragraph 1. at p, 241, of Ravden op. vit. The
fuct that both spounses desire a divorce does not  make them
guily of a collusion pa"uvidcd they have nol entered into any
agreement obpoxious to the Couirt,

(d) In the present case, certain matters .regarding the con-
duct ol the wife: have aroused strong suspicion in the mind
of the Court and the burden shifts back to the petitioner to
disprove collusion. But on the evidence 1 am not prepared to
say that 1 am not satisficd that the petition is not presenied
or prosccuted in cottusion.

Petition dismissed. No
order as 10 cosis.

Per curianr @ {0) Had the case for the petition been proved,
then this would  certainly be,a proper case for the
Attorney-Géneral of the Republicas the State’s Proctor,

to look into it and consider whether to intervene or not.

{b) This was a marriage of convenience (o evade
the Immigration Law as regards employment in Cyprus,
as the respondent wifc had no permit to work as a
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waitress i the petitioner’s bar and  the  pohcee had
been making cnquiries [t was after those enquines
that the partics were marned

Cases referred 1o

Al v. Alf [1965]3 All L R 480, 1estatement of the iule as
to corroborative cvidence of matiimomal offences

Witliams
per Lord Mermvale P

Williams 11932] All ER Rep 907
followed .

at p. 908,

Kafton
LJ.

Aafron |1948] | All ER 435, at p. 438 per Cohen
tollowed

Barnes v Barnos and Cimwade (the Queen’s Procion
vening) (LR6H L R 1 P and D 3505,

Hiel-

Bacon v Bacorn and Ashin (1877) 25 W R 560

And the caves m the notes to paragraph 11, ar p 241
on Dnorce Yih editon, and
sipport 1o the statcmants i paragraph 1060 on p 151 of

of Ravden
aho the cases quoted

the same hool

Matrimonial Pcetition.

Petison 1o dissolution ol maritage because ot the wite 5

adultery

S Demetnon Tor thy paitione:

M Craminy lor the rospoadent

Co-respondent not appeaniag Duly senved

\ Cur ach it

The following judgmeni was delivered by

Josirrms, J Hus s o husband s patition for divoirce
on the ground ot the wifc 5 aduttery with the co-respondent
in this case The laticr, alihough duly served, did not enter
an appearance not did he deiend the proceedimg- The 1¢s-
pondent was represented by counsel who had  netructions
not to oppose the peunion and admit the facts, but [ shall
revert 1o that matter at a later stage of this judgment

The pentionci-husband, wao s aged 29, 15 a Gieek Cy-
priot and a mumber of & Cneck Orthodox Church He was
born . Ay Theodoros villag., Larnaca Dhistiict, hrom wheic
his mother comes s fatha who was a Greek, ame from

o
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Smyrna o 1922 and settled i Cypras and marreted the peti-
ticners wmother.  He lived and worked in Larnaca until e
dicd some 11 yeurs ago. The petitioner, while still in his teens,
went to England where he was employed as a waiter for 7
years and returned to Larnaca in April 1962, where he has
been running a bar since May 1962, On this evidence 1 am
satisfried that the  petitioner-husband is domiciled in Cyprus
und that this Court has jurisdiction to hear and determine
the present petition

As regards the facts of the case : The husband gave cvi-
dence himseli” and called a witness in support of his case. It
is the husbands version that he met his wife, the respondent,
in a dance hall i London while he was working there a short
time before he returned 1o Cyprus. They came logether 1o
Cyprus in April 1962 and until Scptember 1962 she lived in
his house. After he set up his bar business in May 1962 she
wenl to -work with him at the counter and, in fact, she worked
i the bar from May 1962 until the 12th October, 1965.

The marrage was  solemnized at the District  Officer’s
Office tn Larnaca on the 22nd September, 1962, under the
provisions of the Marriage Law, Cap. 279. The ceruficate
ol marriage produced in evidence shows that the husband was
then 25 years of age and 4 bar manager of Larnaca, and that
the wife was then 21 years ol age and a waitress of Larnaca.
As alrcady stated, the busband is a4 member of the Greek
Orthodox Church of Cyprus and the wife a member of the
Mecthodist Church, but therc was no religious ceremony of
marriage in any church, There 18 no issue of the marriage

It should, | tlunk, be observed that this was a marriage
ol convemenee o cvade the immigration Laws as regards
employment in Cyprus, as the respondent had no peimit to
work as a waitress in the petitioner’s bar and the police had
been making enguiries. It was after those enguiries that the
partics were marricd.

After their marrtage the parties hved together at the house
of the hushand in Larnaca, and his mother lived with them.
According to the husband, three or four months after the
marriage the wife wanted to go to England to visit her pa-
rents and he sent her there about 9 or 10 months after the
marriage. She spent some 7 months in England and then
returned to Cyprus. Their relations became worse, according
1o the husband, though he did not state in what respect.
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The wife made the acqaintance of the co-respondent, some
three months before October, 1965, while she was working
in the hushand's bar. The co-respondent used to frequent
the bar regularly as a customer and he became friendly with
the wife, and the husband stated that he suspected them. The
co-respondent, who is a bachelor and an Englishman, is
employed at the Sovercign Base Area at Dhekelia and lives
in Larnaca.

The husband further stated that m the evening of the 12th
October, 1965, he missed the.wife and that he reported the
matter to the police at about 8 p.m. At about 11 p.m. he went,
together with Takis Koumis (witness 2) and Petros Christou
to the house of the co-respendent in Larnaca and he knocked
at the door. The co-respondent opened the door and
the husband, together with his two friends, went into the
house where he saw his wife sitting  on an armchair in the
sitting room in her night-dress. He then asked her to go
home with him, she refused and he left. On the following day
ke met her in the street at about 3 or 3.30 p.m. accompanied
by the co-respondent and he asked her again o return to
him but she veplied : | have deserted you, | 2am not coming
back 7. On another occasion he saw her in the cinema accom-
panicd by the co-respondent. They were holding hands when

he saw them.

This is the husband’s version as given in evidence by him.

The petition was filed 11 days after the 12th October, that

“is, on the 23rd Qctober, 1965. It was served on the wife and

the co-respondent on the 25th October. On the following
day the wife signed a retainer to her advocate, Mr. M. Cram-
vis, and she left Cyprus two days after service, that is, on the
28th October, 1965, never to return. Her instructions to her
lawyer, as given in the ferm of retainer, were * 1 instruct him
nol to oppose the applicatton and admit facts as per appli-
cation ”'. Mr. Cramvis stated on the date of the hearing that
his client left Cyprus on the day following the signing of the
retainer, that she left no address with him and that he has
not communicated with her since that date. Respondent’s
counsel did not enter appcarance at the proper tume, nor did
he file a reply or any otler document on respondent’s behalf.
On the day of the hearing of this petition he was granted leave
to cnter an appearance on that day.

The husband’'s witness, Takis Koumis, did not attend
Court on the day fixed lor the hearing of the petition owing,
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as he expluned, o some nusunderstanding between the pe-
ttroner and the witness , but it should be stated that he was
not subpoenaed 1o attend Couwrt. On counsel’s apphcation
the case was adjourned for two days 1o enable this witness
Lo attend and give evidence m support of the husband's ver-
ston  This witness, who comes rom Larnaca, 1S 4 partner
i a “fhppears ™ amusement business He stated that he had
known the parties before and that the husband met him at
the “ Acropols ™ cafe on the 12th October, 1965, at about
7 or 730 pm The husband appeared to be upset and, aftes
some conversation, this witness together with o certain Petros
Chrnistou and the husband went (o the police statron atl about
8 pm und then they icturned to the “Acropolis” café At about
11 pm on the same mght all three of them went o an Fn-
ghshman’s house i Larpaca According 1o this witness, the
husband knoched at the door, the Enghshmin opened and
Al thice of them went in. There thes witness stated that he saw
the wile lymg on a sofa v the iting room, holding a drink
that she was weanng a night-dress, that  when she saw them
she got up from the sofa and went 1o wit i an armcharr, and
that the husband became excited and said to the wife v tn-
ghish (the conversation s quoted sesbatim)  © Why you Icft
me ? You did not tell me anythimg What you domg m this
house 77 The wite rephed ™ | cunnot hve with you any moie
} had cnough from you | know what | want | found 1t 1 am
happv here™ The witness then offered to reconcile them but,
according to hum, she replicd 1 cannot live with him any
more | cannot stand this hind of hfe with him and | never
go back with him” Thereupon the husband, with his two
fiiends, left the Enghshman's house Two or three days later
the witness saw the wile together with the same Enghshman
al the unema The witness, who did not know the English-
man before the 12th October, 1965, has not seen him smce

Pausing there, 1 think that this witness has given evidence
a5 Lo a4 conversation alleged to have taken place in the co-
respondent’s house, which the husband himself never alleged
i s evidence before the Court The only thing which the
hushband said was that he asked the wife to follow him and
she refused and he then left A matenal contradiction in the
evidence of these two witnesses 1< that the husband, who en-
tered the room fust, stated that his wife  was sittimg in an
armchair while s witness Kounus stated that when they entered
she was {ying on a sofu and when she saw them she got up and
went and sat on an armchair Another discrepancy 1 the
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evidence of these two witnesses is that Koumis stated that the

‘wife was holding a drink when they entered while the hu:-

band said nothing about o drink.

Under the provisions of the English Matrimonial Causes
Act, 1950, which 1s the law applicable to matrimonial causes
in Cyprus, the Court has to be * satisfied on the evidence’
that *the case for the petition has been proved 7 and, #iter
alia, that the petition is not presented or prosecuted in col-
lusion with the respondent or either of the respondents, and
it the Courl is not satisficd with respect Lo any of the afore-
said matters it shall dismiss (he petition (section 4 of the En-
glish Act of 1950). Needless to say that a fact may be inferred
from circumstances which lead to it, by fair inference, as a
neeessary  conclusion. But the Court must be satisfied that
there was something more than opportunity  before it will
affix guilt; evidence of a guilty inclinatton or passion is need-
cd m ouddition {see Ravden on Divorce, 9th  cedition, page
151, paragraph 100, and the cases quoted i suppoert of the
statenrents i thal paragraph).

In"the present case. however, there is no evidence of incli-
nilion 1o commit adultery or willingness o indulge in amo-
rous dallinnee falbing short of adultery ; and there is no pre-
sumption of” adultery  simply because opportunity is  there.

In an adultery case the cevidence of the petitioner alone
i seldom aceepted without corroboration, cither by a witness
or, at least, by strong surrounding circumstances. In this case
there is no direet evidence of cyc-witnesses as to the  actual
act of adultery. Certain evidence is given 1o the Court and
from that cvidence the Court s invited to infer that adultery

has actually taken place between the wife and the co-respon-

Jdent. On the question of corroboration the recent case of

Alli v. Al {1965] 3 All I:.R. 480 restates the rule as (o corro-
borative cvidence. The lollowing is taken from the headnote:

“In regard to corroborative evidence of alleged ma-
trinmontd offences  the authorities justify the {oltowing
rules, applicable in proceedings in Courts ol summary
Jurisdiction and in the High Court—(i) that where 2 ma-
trimonmial offence is olleged, the Court will look for corro-
boriation of the complainant’s evidence; and (i) that the
Court will normally, hetorelinding & matrimonial offence
proved, require such corroboration if, on the complai-
nant’s own evidence, it is available. These arc rules of
practice only, not of law. They spring from the gravity
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of the consequences of proof in a matrimonial offence ;
and from the fact that experionce has shown the rish
of & mnscarriage of justice m acting on the uncornobota-
led testimony of a spouse v this class of case. s,
nevertheless, open (0 a Cowrt 1o act on the uncorroboraled
evidence of a spouse it the Court is not i doubt where
the tuth bies (see p. 484, lelters E to G, post).

Dictum of SIR BOYD>D MERRIMAN, P, in B. v. B,
(f1935] Al E.R. at p 429) applied ™.

As Lord Moerrivale . osaid o Willioms v. Williams |1932)
All ER. Rep. 907, ~at page 903 : “ It 15 obvious that in
matters of the greates. consequence between man and  wile

it would be o dangerons thing o act upon the evidence of

one pairty unsupporied by a body of fucts 7. On the other
hand. i KNafron v. Rafron {1948] T AN E.R. 435, at page 438,
Cohen, [ I, was of the view that the need lor corroboration
s neeesstinly preader e an undefended than in a delended
case, where the evidence of the patitioner, though uncorisho-
tated, v tested by cross examination and can be measuied
apainst the evidenee given on the other side.

[eowadl be seen that all these oules of practice spring from
the gravity o the consequences of proof m a matnimonial
flfenee, and | om the fact that espericace has shown the rish
ol & mecarmage of justice in acting upon the uncorroborated
lestimany of . spouse e this class of cases.

Confessions or admissions of” adultery by a4 respondent e
ealously serutnized, especidly itmade by a spouse who desires
to be dinoread. The Court will 1eluse to act upon conlessions
wlone unless the surrounding circumslances indicate that the
confesston as true, e whae the confesston is made by  a
spouse who v anvious for forgiveness, or by a wife who has
everythig (o Jose by such confession, and in such cases the
Court may act upon a conlession, although uncorroborated
{sec Ravden on Divoree, page 153, puragraph 109 and the
Cases mosupport).

In the present case it s the version of the husband and his
witness that the wife was seen at 1L pam. in the co -respon-
dent’s house wearing a night dress. One of the question to
be considered is : Are these (wo witnesses telling the truth ?
In weighing their cvidence it should be borne in mind that
the wile lelt the matrimonial home on that very evening, and
we have no evidenee whether she moved her personal clothing

e
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and belongings from the house and, if she did, at what time.
How did she come to be in a night-dress in the sitling room
of the co-respondent 7 | entertain considerable  doubts
whether she was actually in her night-dress.  The petitioner's
story would have been more probable if the wile was found
i some state of undress, rather than in her night-dress in
the sitting room, considering that it was her first evening
there. On the other hand, why should she be wearing her
night-dress and sitting in the sitting room and not taking
any precaution when there was a knock at the door, by mo-
ving into another room. IFurther more, there is no evidence
ds to the state of dress ol the co-respondent. 1 think that it
cail be reasonably assumed that he was properly dressed,
and not undressed or in pyjamas, otherwise the husband and

lis witness would have stated so. Another factor to be con-

sidered in weighing the evidence is that there was no scene
between the husband and the wife andfor the co-respondent
when it is alieged that the busband caught his wife in a night-
dress i the co-respondents house. Would that be probable,
considering the type of the husband, that is to sav, that he
is a4 young bar manager and not a sophisticated University
don o take matiers lying down with a cool head.

. Following that, the husband pocs (o his lawver und the
petttion is iled and served on the wife. She very conveniently
instructs her advocale not o oppose the petition and to admit
the facts and she leaves Cyprus on the following day leaving
no address and not returning to Cyprus,

Having watched the demeanour of the husband and his
witness in the w iness box, and considering the discrepancies
in their cvidence, 1 have formed the impression that they are
not witnesses of truth. | tind their evidence unreliable and
I am not prepared to accept it. But, even if | believed their
cvidence, that does not prove adultery. | do not have any
cvidence that the wife spent the night with the co-respondent
and on the other evidence | am not prepared to draw the in-
ference thut adultery took place on that night.

To sum up, having regard to the nature and quality of the
evidence before me 1 am not prepared to draw the inference
that in the circumstances of this case the wife committed
adultery with the co-respondent. On the whole, 1 am not
salisfied that on the evidence the case has been proved and
the petition should accordingly fatl (section 4 (2) of the
Matrimonial Causes Act, 1950).
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Lven al adultary had been proved to my satistaction, undel
the provisions of section 4 (2) (<) of the 1950 Act the pet-
tioner would ~UH have to satfy the Court on the cvidence
that the petiion s not presented or prosccuted m cellusien
with the respondent, and 1 think that | should deal shoitly
with that pomt

Fhe burden of disproving ollusion and conmvance hes
on the petiioner and s titially discharged by the provi-
sional presumption of nnocence , and 1t s only after there
arises some matier which arouses the suspicion of the Count
that the burden shifts back (o the petitioner (see Ravden on
Divorce, page 231, paragraph 3, and the cases n support)
At the end of the case the Cour must be satisfied that thue
has been no «ollusion on the pait of the petitioner but the
standard ol proof  on the  balance of probabihties  Col-
luston nreans an agieement o1 bargamn between the patties
to d suit whareby the mitation of the suit s procuied or it
conduct provided tor, but not every bargam entered into
the pairties 1o a pending divorce suit 15 collusive An essential
clement e a collusive bargam 1s an altempt to perseri the
course of qustice It oapplies paricularly 1o an agreement not
to defond  Barowes v Buarntes and Grinvade (the Queen s
Proctor  tervening) [1867, LR 1 P & D 505, Bucon
Beacon and Ashiby (I877), 25 W R 560, and the cases m the
notey to paragraph 11, at page 241, of Rayden on Divorce
The fact that both spouses destre a divorce does not make
them guilty of a collusion provided they have not entered
into any agreement obnoxious to the Cowt

As ahieady stated, the burden of disproving collusion s
on the petitioner  In the present case T have o consider the
followmg facts () the express instructions given by the
respondent te her advocate not to defend the petitton and
to admit facts , ¢(b) her departure from Cyprus on the day
followmg the sigming of the retainer to her advocate ,(c) that
she lctt no addiess with her advocate , and (d) that she has
not given further mstructions o her advocate or written to
him at all smee hert departue fiom Cyprus

All these matters have aroused stiong suspicion 1 the mind
of the Court and the burden shifis back to the petioner
but on the evidence before me 1 would not be prepaied to
say that | am not satisfied that the petition 1s not presented
or prosecuted 1 collusion Had the case for the petition been
pioved, then this would certamly be a proper case for the
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Attorney-General of the Republic, as the State’s Proctor, to
look into it and consider whether to intervene o1 not.

In the result the petiton is dismissed.
No order as to costs

Petition dismissed. No order
as to costy.
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