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ANDREAS PANAYIOTOU AOUROU, ANDREAS
Appellant, I’A.\'.-\\'ICII'] or
v, AOUROU
THE REPUBLIC, v

Respondent. 'THE RervaLic
(Criminal Appeal No. 2768)

Criminal Law—Appeal against sentence—OQOffences of pretending
incapacity and causing incapacity to himself, contrary to sec-
tions 40 (1) (b) and 38 (1) (b) of the Military Criminal Code and
Procedure Law 40 of 1964—Whether offences committed during
a state of mobilizarion—Trial Court’s sentences imposed on the
Sfooting that both affences fell within sub-paragraphs (b) of the
aforesaid both sections, set aside—New sentence imposed us
provided under sub-paragraph (y) thereof.

Sections 38 (1} (b) (y) and 40 (1) () (y) of the Military Cri-
minal Code and Procedure Law (Law 40 of 1964) read as
follows :—

« 38 —(1) Zrpatwwrikdg, SoTmig €k mpobécews  kabioTd

gautdv, povog fj 81" dAhou, kaBbhou 1 év pépel, Sapklic

mpookaipwe, avikavov Tpédg EKTATpwotv TGV OTPATIWTIKOY

Tou Umoyxpecroswy, eival  Evoyog Kakoupyfpartog  kai

TIHWPETTAI—

{f) p¢ duraxiow piy OmepPaivoucav Ta Sexkatécoapa
Ern éav 1 wpalig Erehéoln, év kaiply mohipou,
Lvémhou oTAoEWE, KATAOTACRWG EKTAKTOU AvaYKAE
§ émoTparedoewg

(¥) pé dvraxiory piy dmepfaivousav Ta duo £t eig maoav
dihnv mepinmTwoy:

40.—(1) Ltpaniwrnikdg, Sormic Emi & okom( &mwg dro-
$0yn v ikmAfpwoty Tiig oTpataTIKiiG Tou UTToYpEoEws,
npooToleiTal vdoov 1 cwparikd éhatTipara fj petayepiletar
dAka amatnAa péoa, elval £voyog kaxkoupyfpatog kai
TiIpElTal—

(B} pé duhakigwy i) Omepfaivoucav ta Ttpia £rn, €dv 1§
mpaklg EtedécBn  Ev  kaipl  Tohipou, Evémlou
OTACLWE, KaTaoTACEWG EKTAKTOU AvAaykne i émoTpa-
TEUOEWG'

{y) #& $uhdakiotv pn UmepPaivoucav Toug £ piivag eig
macav 4iAAnv mepinTwaoiy »

The appellant. a member of the National Guard, was con-
victed on his own plea, by the Military Court of the offences of
pretending incapacity contrary to article 40 (1) (#) and of
causing incapacity to himseif by shooting his lsft foot with his
rifle, contrary to article 38 (1) (b) of the Military Criminal Code
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and Procedure Law, (Law 40 of 1964) and was sentenced to one
year's imprisonment on the first count and three years’
imprisonment on the 2nd count.

The trial Court in measuring sentence acted upon a state-
ment of counse| for the prosecution who in reply to the Court’s
enquiry stated that the offences were committed while in a
state of mobilization and therefore the sentences would have to
be measured under sub-paragraph (4) of the respective sections,
which are much more severe than those provided in sub-para-
graph (y) thereof.

On appeal, counsel who has been briefed for the appeal.
sumbitted that the statement made by the prosecution in the
trial Court to the eflect that the offences were committed during
the time of mobilization. was legally unjustified and he attacked
the sentences imposed, mainly upon the contention that his
client’s case fell in sub-paragraphs (y) regarding both offences,
which provide for six months imprisonment (instead of three
years) for the offence in the hArst count, and two years™ impri-
sonment {instead of fourteen years} for the offence in the second
count ; counsel appearing for the Republic conceded that
this wis so.

Held, (1} as at present advised. we are inclined to think that
counsel before us are right on the point. and we appreciate
the assistance received from them both which, unforturately,
the trial Court did not have.

{2) In the circumstances, following up the position as stated
in the judgment of the trial Court, and particularly, respecting
their decision and the rcasor which led them to the decision
extending leniency to the appellunt. we set aside the sentences
imposed on the footing that the offences fell within sub-para-
graph {H) of the respective sections, and we substitute for them
scntences under the provisions of sub-paragraph (y) in both
cuses. These are : Imprisonment of three months for the
offence in the first count : and imprisonment for one vear for
the offence in the second count,  Both sentences 1o run con-
currently.

Appeal allowed.  Order and
sentence dccordingly.

Appeal against sentence.

Appeal against the sentence imposed on the appellant
who was convicted on the 7th April, 1965, by the Military
Court, sitting at Nicosia, (Case No. 12/65) on two counts
of the offences of (1) pretending incapacity contrarv to
article 40 (1) (5) of the Militarv Criminal Code and Procedure
Law, 1964 and (2) for causing incapacity to himself by
shooting his left foot with his rifle, contrarv to section
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38 (1) (b) of the same statute and was sentenced to one
year’s imprisonment on the first count and to three years’
imprisonment on the second count, the sentences to run
concurrently.

E. Efstathiou, for appellant.

K. C. Talarides, counsel of the Republic, for the
respondent.

The judgment of the Court was‘delivered by :

VassiLiapes, J.: 'This is an appeal against the sentences
imposed on the appellant by the Military Court upon his
pleading guilty to the two counts in the information.
The first for pretending incapacity, contrary to Article
40 (1) () of the Military Criminal Code and Procedure,
1964 ; and the second for causing incapacity to himself

by shooting his left foot with tis rifle, contrary to .

Article 38 (1) (b).

Before the trial Court the appellant was defended by
an advocate, who, after his client’s plea and after hearing
the statement on the relevant facts by the prosecuting
counsel, presented to the trial Court appellant’s case in
mitigation of sentence.

As it may be seen in the record before us, counsel for
the appellant tried to show to the Military Court that the
appeltant has been suffering with his nerves as well as
other painful ailments, which, added to the unfortunate
circumstances of his childhood, affected in a way his mental
balance.

The learned President of the Militarv Court gave every
opportunity to counsel for the appellant to put before
the Court any medical evidence or other material which
might assist his client. But, as the record abundantly
shows, counsel did not think it necessary to go bevond
his statement on the point.

Upon returning to the Court after retiring for consultation,
the President of the Military Court enquired from counsel
conducting the prosecution, whether appellant’s case came
within the provisions of Article 38 (1) (4) and particularly
whether the offence was committed during a state of
mobilization. QOtherwise, the first count would fall under
sub-paragraph (y) and not (b) of Article 40 (1) ; and the
second count would likewise fall under Article 38 (1) (y)
instead of 38 (1) (8). 'This was a very pertinent and material
question to ask as the sentences provided in sub-paragraph (B)
respectively, are very much more severe than those provided
in sub-paragraphs (y) of the respcctive sections.
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Counsel conducting the prosecution stated in reply to
Court’s enquiry, that the offences were committed while
in a state of mobhilization and, therefore, the sentences
would have to be measured under sub-paragraphs (b) of
the respective sections.

Acting upon that statement, and bearing in mind that
the punishment provided for the first offence was imprison-
ment not exceeding three years, and for the offence in the
second count imprisonment not exceeding fourteen years,
the trial Court stated the reasons in their judgment for
which thev decided to extend lemency to the appellant,
and proceeded to impose one year’s 1mprlsonment for the
offence in the first count and three vears' imprisonment
for the offence in the second count.

NMr. Efstathiou, who has been briefed for the appea]
attacked the sentences imposed, mainly upon the contention
that his client’s case fell in sub- pdragraphq (Y) regarding
both offences, which provide for six months imprisonment
(instead of three vears) for the offence in the first count,
and two vears' imprisonment (instead of fourteen vears)
for the offence in the second count. He submitted that
the statement made by the officer conducting the prosecution
in the trial Court to the effect that the offences were committed
during the time of mobilization, were legally unjustified.

Ar. 'Falarides appearing for the Republic in this case,
conceded that this was so. As at present advised, we
are inclined to think that counsel before us are right on the
point, and we appreciate the assistance received from them
both which, unfortunatelv, the trial Court did not have.

In the creumstanees, tollowing up the position as stated
in the judgment of the trial Court, and particularly,
respecting their decision and the reasons which led them
to the decision of extending leniency to the appellant,
we set aside the sentences imposed on the footing that
the offences fell within sub-paragraphs (b) of the respective
sections, and we substitute for them sentences under the
provisions of sub-paragraphs (y) in both cases : "These
are - Imprisonment of three months for the offence in
the first count ; and imprisonment for one year for the
offence 1n the second count. Both  sentences te run
concurrently from today,

Appeal  allvwced.  Order  and
sentences accordingly.
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