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Criminal Law—Carrying a dagger contrary to section 81(1) of the Cri

minal Code, Cap. 154—Sentence—An accused person, especially. 

foreigner, should understand not only the nature of his plea but 

also that he is charged with a serious offence. 

Criminal Procedure—Appeal against sentence—Fresh evidence—Appli

cation for fresh evidence 

New trial for re-assessment of the sentence in the light of such further 

evidence as the prosecution and the accused may adduce—The 

Courts of Justice Law, I960 (No 14160) section 25(3) 

^ J Late in the evening of '23rd October 1962, the accused was 

" arrested in LarnacVbecause he was carrying a knife. He was 

released f r o m custody the same day at 23 30 hours. The 

fol lowing day he was arraigned in C o u r t charged w i t h carrying 

a dagger outside his house contrary t o sect ion'8 l ( l ) of the C r i 

minal Code, Cap. 154, pleaded gui l ty, was convicted and sen

tenced O n appeal against sentence, the appellant applied t o 

the High C o u r t for leave t o adduce fresh evidence The High 

C o u r t set aside the sentence and remi t ted the case t o the 

D is t r ic t C o u r t of Larnaca t o assess the penalty In the l ight o f 

such fresh evidence as the prosecution or the defence may 

adduce 
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D A V I D DAWLS 
v. 

THfc POUCF 

Held . ( I ) From the affidavits submitted in support of the 

application i t is apparent that there ought to have been furth'er 

information before the t r ia l Judge 

(2) The application for leave to call before the High 

C o u r t further evidence of an extenuating natuie could not 

fairly be granted because the t r ia l might very wel l have been 

conducted differently if such evidence had been before the 

tr ial Judge 

(3) For protect ion of the public as well as of the accused 
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' y 6 - the proper course'here is to set aside the penalty and remit 
Nov. 29 ' 

l);\vin DAWIN 
the case to the trial Judge to hear such evidence relating to 
sentence as the prosecution and the accused may adduce and 

l HI P<n Kt section 25(3) of the Courts of Justice Law I960, authorizes this 
procedure. 

(4) Wc are not prepared to receive the affidavits which 
have been filed upon the application that we should hear 
further evidence as evidence upon which we should vary the 
sentence but we do take them into account in arriving at our 
decision. 

(5) The trial Court should make sure that an accused 
foreigner should understand the nature of his plea and under
stand that he is charged with a serious offence. 

(6) The trial Judge must make sure by whatever means are 
available to him that an accused appreciates his situation and 
that he has proper opportunity to put forward whatever is to 
be said on his behalf whether in mitigation of sentence or for 
his defence. 

The sentence is set aside and 
the case is remitted to the 
trial Judge in the District 
Court of Larnaca to assess the 
penalty. 

Cases referred to : 

Batanoglou v. The Police, Criminal Appeal No. 2349, decided on 
May 2, 1961 (unreported), followed. 

Appeal against sentence. 

The appellant was convicted on the 24/10/62 a l the 
District Court of Larnaca (Cr. Case No. 4502/62) on one 
count o f the offence o f carrying a dagger outside his house 
contrary to s. K i ( l j o f the Criminal Code, Cap. 154 and was 
sentenced by Orphanidcs. D.J. to six months' imprisonment. 

St. G. Mibr'uie for the appellant. 

V. Aziz for the respondent. 

The judgment o f the Court was delivered by :— 
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WM SON, P. : The accused was charged on October 23rd, 
1962, at Larnaca with carrying a dagger outside his house 
contrary to section 81(1) of the Criminal Code, Cap. 154. 
He was arrested late in the evening of that day and released 
from custody at about 23.30 hours. On October 24, 1962, 
the following day, he was arraigned in Court and pleaded 
guilty to this charge. He was not represented by counsel 
but he was accompanied by a superior officer. After the plea 
the facts were recounted, as is usual, by the sub-Inspector who 
prosecuted the case. 

The accused, a soldier in the British Army, made a short 
statement to the Court and the sub-Inspector said that there 
were no previous convictions against him. The Commanding 
Officer slated that the accused so far had given no trouble 
and he was under a mental strain because his wife was three 
weeks overdue in giving birth to a child. The baby ought to 
have been born three weeks previousl·'. 

It is apparent from the record that the trial was a very 
brief one and that the procedure followed from arrest to 
arraignment illustrates that· in criminal cases the law moves 
promptly; which is as it should be. 

* »'••-' : V W 
In this case, however,"from the affidavits which have been 

filed in support of the application to call further evidence 
before us, at this tirffe, it is apparent that there ought to have 
been further information before the trial Judge. 

The problem is whether we should hear such further 
evidence or whether the case should be sent back for a re
assessment of the penalty. 

The application for leave to call before us further evi
dence of an extenuating nature could" not fairly he granted 
because the trial might very well have been conducted di-
llerenlly if such evidence had been before the trial Court. 
It is evidence the police may wish to meet by putting in other 
evidence, which would have a niatert.il bearing upon sentence 
It is well known, when there is a pica of guilty, the evidence 
ι elating to sentence at trial is often rather sketchy and that the 
police officers fiequenlly do not give all the facts in gienl 
detail 

I'oi pi ou el ion ol the public as well as of the accused' the 
piopcr couise heie is to set aside the penalty and to remit the 
case to the trial judge to heai such evidence relating to sen-
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tcnce as the prosecution and the accused may adduce. Sec
tion 25(3) of the Courts of Justice Law, I960, authorizes this 
procedure. 

In a Judgment of this Court on May, 2nd 1961, Criminal 
Appeal No. 2349, Bara/iog/ou v. The Police, the Court was 
dealing with a foreign citizen who was charged with kidnap
ping. He pleaded guilty and was sentenced. Upon an 
appeal it appeared that the accused was represented by an 
advocate but, in fact, the accused did not understand the nature 
of the charge. In the result a new trial was directed. I 
quote* from'the Judgment : 

"One of the requirements is that the Court should be 
satisfied that he understood the nature of the plea and 
this Court, having regard to the matters which have been 
alluded to, and particularly to the affidavit of the advocate 
who appeared in the court below as well as the' trial 
judge's report, under these rather exceptional circums
tances, is not satisfied that this foreign citizen under
stood the nature of his plea and, in the circumstances, 
we think that the proper course is that which the Attor
ney-General now has invited us to adopt, namely to 
direct that a new trial should be held of this man on the 
charge for which he appeared in the District Court. 
Conviction and sentence quashed'*. 

In the present case we are not prepared to receive the 
affidavits which have been filed upon the application that we 
should hear further evidence, as evidence upon which we 
should vary the sentence, but we do take them into account 
in arriving at our decision. We would extend the principle 
which has been just enunciated to include that the accused 
foreigner should also understand the nature of his plea and 
understand that he is charged with a serious ofTence. It is 
difficult to lay down a general rule which may be applied in 
all cases but, in this case, the accused was arraigned the follow
ing morning — about 10 hours after he was apprehended. 

He was not represented by counsel and in this we think the 
Army was deficient in not giving proper instructions to the 
Commanding Officer to take the necessary steps to protect 
the soldier, who, quite obviously, was not in a position to 
protect himself. 

We do not criticise the trial Judge before whom procee-
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dings are often brief. The Judge appeared to have no indi
cation there were extenuating circumstances to be brought 
to his attention. We do think, however, trial Judges need to 
feel satisfied by whatever means are available to them that an 
accused appreciates his situation and that he has proper 
opportunity to put forward whatever is to be said on his 
behalf whether it is a defence or in mitigation of sentence. 

The accused will be admitted to bail on personal bond in 
the sum of £200, if his Commanding Officer also is in a posi
tion to undertake that he will appear. 

Major Linch : I guarantee that the accused will appear 
for sentence. 

WILSON, P. : The signing of the bond might be un
necessary but it indicates the seriousness of the charge. I 
hope the Army will be more careful in future. 

The sentence is set aside and the case is remitted to the 
trial Judge in the District Court of Larnaca to assess the pe
nalty. 

mi 
Nov. 29 
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Ψ. 

THB POLICE 

Wilson, P. 

The sentence is set aside 
and the case is remitted 
to the trial Judge in the 
District Court of Larnaca 
to assess the penalty. 
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