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ATHINA DARMANIN THEN ATHINA 10ANNIDOU,

Petitioner,
v

MICHAEL DARMANIN,
Respondent.

(Matrimonial Pemiric‘m No. 13/61).

Matrimonial Causes—Jurisdiction—Wife's Petition for divorce—Wife,
a member of the Greek-Orthodox Church—Husband, a Maltese
British subject, member of the Roman-Cathalic Church—Marriage
celebrated in Egypt in accordance with the rites of the latter
Church, under the provisions of section 22 of the English Foreign
Marriages Act, 1892—=Parties permanently residing In Cyprus as
from November |954~furisdiction of the High Court—The instant
cause Is cognizable by the High Court—The Courts of fustice Law,
Cap.8 sections 20, 33 and 34=The Courts of justice Law, 1960
(Law of the Republic No. 14{1960), sections 19(b) and 29(2) (b)—
Articles {11 and 160 of the Constitution—Low of the Greek Com-
munal Chamber No. 9/1962—Article 2 of the Constitution.

Constitutional Law—Articles 2, 111 and 160 of the Constitution.

Matrimonial Causes—Petition for divorce—Cruelty.

The parties were married on the 4th November 1944 by a
military chaplain at Saint Sebastian’s Church of the British
Garrison at Alexandria, Egypt, according to the rites of the
Roman Catholic Church, under the provisions of section 22 of
the Foreign Marriages Act 1892 of the British Imperial Parlia-
ment. The parties lived In Egypt as husband and wife for
about ten years after their marriage, until November 1954
when they came to live In Cyprus. Four children were born
of their marriage.

The husband is a Maltese, British subject and professes the
Roman Catholic religion, and the wife an Egyptian of Greek
origin, professing the Greek-Orthodox religion. The wife
petitioned the High Court for dissofution of her marriage on
the ground of her husband’s persistent cruelty,

Article 111, | of the Constitution reads as follows :  “Sub-
Ject to the provisions of this Constitution any matter relating
to betrothal, marriage, divorce, nullity of marriage, judicial

264



separation or restitution of conjugal rights or to family rela-
tions other than ligitimation by order of the court or adoption
of members of the Greek-Orthodox Church or of a religious
group to which the provisions.of paragraph 3 of Article 2
shall apply shall, on and after the date of the comling into ope-
ration of this Constitution, be governed by the law of the
Greek-Orthodox Church or of the Church of such religious
group, as the case may be, and shall be cognizable by a tribunal
of such Church and no Communal Chamber shall act incon-
sistently with the provisions of such law",

Article 160.1 provides: “A communal law made by the
Commupal Chamber concerned shall, subject to the provisions
of this Constitution, provide for the establishment, composi-
tion and urisdiction of courts to deal with civil disputes rela-
ting to personal status and to religious matters which are
reserved for the competence of the Communal Chambers by
the provléions of this Constitution”,

Section |9 of the Courts of Justice Law, 960, provides:
“The High Court shall, in addition to the powers and Jurisdic-
tion conferred upon It by the Consticution, have exclusive
original jurisdiction—

(@i (b) save where a matrimonial
cause is,sundér-article 11 of-the..Constitution, cognizable
by 2 tribunal of a Church or by a court established by a Com-
munal Law under article 160 of the Constitution, in relation
to matrimonial causes and matters. ... ............., and
such other powers as were before Independence Day (viz. 16th
August, 1960) vested in or exercisable by the Supreme Court

of Cyprus under the Law repealed by this Law”. (The Law

repealed just referred to is the Courts of Justice Law, Cap.8).

Section 29(2) provides : "The High Court in exercise of the
jurisdiction—(a). . ............. ... ...(b) conferred by
paragraph (b) of section 19 shall apply the law relating to
matrimonial causes which was applied by the Supreme Court
of Cyprus on the day preceding Independence Day, as may be
modified by any law made under the Consutution™.

By section 33(2) of the Courts of Jusuce Law, Cap.81n force
on the day preceding lndependence Day, the law relating to
matrimontal cayses which was applied by the former Supreme
Court of tt e Colony of Cyprus, was the law relating to matri-
monial causes admuniscered for the time being by the High
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Court of Justice In England. On the other hand by section
34(a) (i) (2a) of Cap. 8, the jurisdiction of the former Supreme
Court to hear and determine matrimonial causes under section
20(b) thereof covers cases where either- party-is a member of
the Greek-Orthodox Church and the marriage has not been
celebrated in accordance with the rites of the Greek-Orthodox
Church, as it Is the case In the instant proceedings.

By Law No. 9 of 1962 of the Greek Communal Chamber,
Communal Courts have been established competent to deal
with matters pertaining to the “personal status’ of members
of the. Greek Community in the Republic within the definition
.of that term In section 2(1) of the said same Law, whereby the
following matters are expressly excluded, viz. matters governed
by the Canon Law of the Greek-Orthodox Church (as provided
In article lil of the Constitution) or of the Church of any reli-
gious group which opted for the Greek community under
Article 2 of the Constitution.

Held : |I. On the question of jurisdiction, following Phidias
Christodoulou v. Katerina Christodoulou {reported in this Vo-
lume on p. 68, ante):

1. (1} This is not a cause cognizable by a tribunal of a Church
under article 111 of the Constitution.

(2) Neither is it a cause cognizable by the Greek Commu-
nal Courts established by Law No. 9/62 of the Greek Commu-
nal Chamber.

(3) Falling outside the saving lines of section 19(b) of the
present Courts of Justice Law (i.e., No. 14 of 1960) (supra) the
petition remains within the exclusive original jurisdiction of
this Court, in the exercise of the powers which before In-
dependence Day vested in, and were exercisable by, the Su-
preme Court of Cyprus under the provisions of sections 20(b)
and 33(2) of the Courts of Justice Law, Cap. 8.

. On the merits : (I} The conduct on the part of the
respondent entitles the petitioner to the dissolution of her
marriage on the ground of persistent cruelty on the part of
her husband under the provisions of section [(I)}{c} of the
Matrimonial Causes Act, 1950, as amended and in force on the
16th August 1960, which is the law applicable in the Matrimo-
nlal Jurisdiction of this Court to the case in hand.

{2) Decree nisi granted on the ground of persistent cruelty
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* on the part of respondent over a period of more than 3 years
before the presentation of the petition.

(3) Application for decree absolute may be made after
three months from to-day.

Cases referred to:

Phidias Christodoulou v. Katerina Christodoulou, (Matr. Pet.
15/61 — Decislon of the 25/5/62, reported in this Volume on
p. 68, ante, followed.

‘Matrimonial Petition,

Petition by the Wtfe for the dissolution of her mamage
on the ground of cruelty

v

" N. Pelides for the Petitioner.
Respondent absent, duly served.
' Cur, adv. vult.

VASSILIADES, J..; Th[; s a wife's petition for divorce
on the ground of cruelly >

The parties were marrlcd on the fourth November,
1944, by a military chaplain at Saint Sebastian’s Church of

. the British Garrison at Alexandria, Egypt, according (o the

rites of the Roman Catholic Church. under the provisions of
section 22 of the Foreign Marriages Act, 1892, of the British
Imperial Parliament. A certified extract from page 102 of
the Marriage Register of the R.C. Garrison Church, is attach-
ed to the record.

The respondent, then a bachelor, aged 23, was at that
time, serving in the British Army as a driver, attached to 231
G.T. Coy, RAS.C, Middle East Forces. The petitioner
was a spinster of the age of 20, living with her family at Ismai-
lia, Egypt.

There can be no question that this was a legal marriage
which gave to the panties the status of legally married persons.

The parties lived in Egypt as husband and wife, for about
ten years afier thein marriage, untl November, 1954, when
they came 1o dive 'in Cyprus.  During this period they
had four children, three boys and a girl, born o them in
July 1945, in January 1947. in February 1948, and the last
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in May 1954, about six months before they came to this
country.

The husband is a Maltese, British Subject, professing
the Roman Cathehe rehigion ; the wife s an Egyptian of
Greek origin, professing the Greek-Orthodox religion. When
they came to Cyprus, the parties lived in a house at Kaimakli,
one of the suburbs of Nicosia, which they took on rent, and
made it their matrimonial home. Later they moved to
another house at 49, Germanou Patron Street, Nicosia, where
they lived until they parted in August, 1961,

Soon after their acrival in this country the husband took
employment as a store-keeper in the service of the Royal Air
Force, Nicosia, and later, finding that her husband’s pay was
not suflicient for the requirements of the family, the wife slso
wenl Lo work, at first in the employment of the R.AF., and
later as a bar-maid in different places of entertainment, with
her husband’s approval.

According to the evidence of the petitioner-wife, the
couple have been in matrimonial difficulties, practically ever
since they were married, owing, she said, to certain bad habits
and weaknesses of the husband. He had the habit of taking
excessive quantities of alcoholic drinks to the extent of getuing
drunk quite often ; and then he was inclined to be rough
with her, ill-treating her, she stated, and beating her, some-
times. Here in Cyprus, the respondent started taking also
the drug known as ‘Kannaourl’ {Indian hemp) ; he engaged
in gambling ; he took no interest in his family ; and during
their quarrels he used to beat his wife, somelimes in the
presence of their children and sometimes in the presence of
strangers in the public street, when she 1an out of the house
to save hersclf from his hands. On one occasion he injured
one of her eyes, the petitioner stated, and she had to go to
an oculist ; and on several occasions, she reported him to the
Police for assaulting her.

, After once such mcident, when her husband struck her

repeatedly on the face, and kicked her on the stomach, and
other parts of her body, in the presence of the children the
petitioner told her husband, she stated, that she was nol going
to tolerate that any more ; and that she would go away from
him taking the children_with her. His reply was that she
could do as she pleased, she said, and that he was not going
to take any more interest in her, if she left.
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In fact, soon after that incident, the petitioner left the
matrimonial home, taking all four children with her. She
went to her mother in Athens, where she placed the children
at school ; and-leaving them in the care of her mother, she
returned' to Nicosia about a month later, and 'went to live in
a flat, away from her husband. She still works as a bar-
maid to maintain herself and the children in Athens.

When the respondent saw her in Cyprus again, he ap-
proached her for a reéongiliation, she said, which she declined.
On that occasion, the respondent again asked her for money
and begged her, she added, to lend him £10 for a few days,
which she did. But the respondent failed to return the
moﬁey ; and when she sent for it, he waited for her in the
street outside her place of work, where he again insulted and
assaulted her, she said.

It was in these circumstances that she consulted a law-
yer, and had these 'proceedings instituted for divorce ; or
such other *‘relief as may be just”. The respondent who was
personally served on the 14th October, 1961, with copy of the
petition and the affidavit in support, entered no appeamnce

“and did not defend the suit. .

On the evidence before_me, which 1 accept, I find the
facts £ Mated awbove  ARd*Isfind that such facts, amount to
persistent cruelty on the part of the respondent husband,
justifying the petitioner for leaving the respondent in August,
1961, as she stated ; and for slaymg away. from- him, ever
since.

The first question to be considered is the question of
jurisdiction.  In Phidias Christodoulou v. Katerina Chris-

fodoulou {Matr. Pet. 15/61 - Decision of the 25/5/62) where.

the question of jurisdiction was raised, I approached the
matter, first, with the law as it stood before the establishment

of the Republic ; and then I proceeded to deal with the posi-.

tion as affected by the Constitution. T propose making a
similar approach in this case.

Section 19 of the Courts of Justice Law, 1960, (No. 14
ol 1960) provides that: -

T19 0 THhe High Court shail, in addition to the powers
and jurisdiction- confetred upon it by the Con:
stitution, have exclusive original jurisdiction
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(A) oo e e
(b)................ in relation to matrimonial
causes and matters .......... such............

powers as were before Independence Day, vested
in or exercisable by the Supreme Court of Cyprus
under the Law repealed by this Law"™,

But these powers are conferred—

“save where a matrimonial cause is, under article
111 of the Constitution, cognizable by a tribunal
of a Church or by a court established by a Com-
munal Law under art. 160 of the Constitution..”
as provided in the first four lines of section 19(b).

I shall, therefore, proceed to deal now, with the question
whether the Supreme Court of the Colony of Cyprus would
have the power to deal with-the present cause, before Inde-
pendence Day ¢(}6.8.68) under the Law repcaled by the
present Courts of Justice Law (No.l4 of 1960) ; that is to
say under Chapter 8 of the Statute Laws of the Colony of
Cyprus, which was then the Courts of Justice Law.

Section 20 of that Law provided 1the Supreme Court with
“exclusive original jurisdiction™ in matrimonial causes. sub-

ject to the cxceptions in section 34 of the same statute, which

saved the caisting jurisdiction of the ecclesiastical tribunals
in ceriain matrimonial causes ; and the jurisdiction of the
Turkish Family Courts, in the matters prescribed in the sec-
tion

In Phidias Christodoulou ~v. Katerina  Christodoulon
{supra) 1 sct out the relative part of-section 34 to show that
the petition before me, not being a matrimonial cause in a
marriage cclebrated in accordance with the rites of the Greek
—Orthodox Church, did not fall within the exception in sec-
tion 34(a) (i) (aa) ; or within any of the other exceptions in
the section. 1 find it unnecessary Lo repeat the process here.
It is sufficient to say again that this also-—

“Being a2 matrimonial cause outside the exceptions in
section 34, the petition clearly falls, in my opinion, within
the jurisdiction conferred on the Colonial Supreme
Court of Cyprus by section 20 of the Courts of Justice
Law in force prior to the establishment of the Republic.
And the parties would be entitled to have recourse to that
jurisdiction”.
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Moreover, m this case same as in that petition, no eccle-
siastical tribunals that I know of in this country, would be
inclined to deal with this cause ; to take cognizance of it.
And this is yet one more case, where the partics have very
important and material legal rights to protect by recourse to
the appropriate Court. .

So | now come to the second part of the question of
jurisdiction, that is to say : whether the case falls within the
saving four lines of section 19(b) of the present Courts of
Justice Law.

Here again, there are two sub-divisions of the question,
which must be looked into :(—

(a) whether under article 111 of the Constitution this
is a matrimonial cause *‘cognizable by a tribunal of
a Church; ” and ~

(b) whether it is a cause cognizable by a court established
by a Communal Law under article 160 of the Consti-
tution.

The answer to both these questions, must, in my opinion,
be, clearly, in the negative.

The ecclesiastical tribunals of the Greek-Orthodox
Church in Cyprus, will not take cognizance, as far as | know,
of'a cause dnsmg from a marriage other than onc celebrated
accordmg, to the rités of-the Greek-Orthodox Church. And
there are no Catholi¢ tribunals that I know of, in this country,
which will take cognizance of the present cause.

The only courts established by a Communal Law under
article 160 of the Constitution, as far as I am aware, are
the Greek Communatl Courts ; and the .Turkish Family
Courts. This case being clearly outside the latter, it remains
to sce whether it is cognizable by the former.

The Greeck Communal Courts established under Law

No. 9 of 1962, of the Greek Communal Chamber, published

in the Otlicial Garsctte No. 155 of the 20th- May, 1962, are
competent to deal with matters pertaining to the personal
status of-menthers of the Gieeh Community. in the Republic,
within the defintien of that term in sectton (1) of the Law.

| need ot repeat here, the definition of “personal status™
“mpogwmikds Geopds” in section 2(1), It is sufficient to say
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that the definition expressly exempts all matters (8épora)
governed by the Canon Law of the Greek-Orthodox Church,
as provided in article 111 of the Constitution ;-or of the
Church of any religious group which opted for the Greek
Community under article 2 of the Constitution,

And article 111 of the Constitution expressly provides
that **............ any matter relating to..............
marriage, divorce,.............. of members of the Greek-
Orthodox Church or of a religiaus group to which the pro-
vistons of paragraph 3 of article 2.......... apply, shall. ...
.......... be governed by the law of the Greck-Orthodox
Church or of the Church of such religious group, as the case
may be,................ ”

Here we have it from the petition, and from the evidence
adduced in support, that the petitioner is a member of the
Greek-Orthodox Church ; and the respondent a member
of the Roman Catholic Church. And I can take judicial
notice, I think, of the notorious fact that the Roman Catholic
Community in the Republic, is a religious group which opted
for the Greek Community under article 2 of the Constitution.

It is, therefore, clear, in my view, that the Greek Commu-
nal Courts have no competence to deal with the present cause,

Falling, as it does, outside the saving lines of section
19(b) of the present Courts of Justice Law (14 of 1960), the
petition remains within the exclusive original jurisdiction of
this Court, in the exercise of the powers which before Inde-
pendence Day vested in, and were exercisable by the Supreme
Court of Cyprus under the provisions of sections 20(b} and
33(2) of Chupter 8.

The petitioner’s prayer is for dissolution of her marriage
on the ground of persistent cruelty on the part of her husband,
the respondent herein, The parties were married more than
eighteen years ago. And they, both, have had their perma-
nent place of residence within the jurisdiction since November,
1954, that is for the last eight years. They are now, as far
as the evidence goes, both living and working in this country.

The cruelty complained of, as stated earlier in this judg-
ment, consists of violent treatment and beating, occasionally
in the presence of the parties’ children, inside the house, and
on at least two occasions in a public street, in the presence
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of other persons ; moreover excessive drinking often con-
nected with violent treatment as above. This cruelty on the
part of the respondent has been going on for years now ; and
injuriously affects, 1 have no doubt, the health of the peti-
tioner. The indications from the evidence, and the proba-
bilities resulting therefrom are that it shall continue in the
future. It has caused eventually the separation of the parties
for over a year now.

I take the view that such conduct on the part of the res-
pondent entitles the petitioner to the remedy in the prayer,
under the provisions of section 1{1) (¢) of the Matrimonial
Causes Act, 1950, as amended and in force on the 16th
August, 1960, which is the law applicable in the Matrimonial
Jurisdiction of this Court, to the case in hand.

There will, therefore, be a decree nisi for the dissolution
of the marriage between the parties, cclebrated at Alexandria,
Egypt, on the fourth day of November, 1944, on the ground
of persistent cruelty on the .part of the respondent, over a
period of more than three years before the presentation of
the petition. With costs to be taxed against the respondent,
excepting for the costs of the amendment of the names in the
title of the petition, as directed on the 30.6.62, which shall-be
borne by petitioner’s advocate.

Application for decree absolute may be made after three
months from to-day.

Decree nisi granted.
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